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ACCOUNT. 


1. Bill of particulars —An objection to the sufficiency of a bill of 
particulars, (Code, 3 2233,) when made on the trial comes too 
ee i, oe, nent we 

2. Proof of account.—To entitle a party to a recovery on an open 
account, it is not necessary that he should prove the specific 
articles which constitute each item, if the correctness of the 
account is otherwise sufficiently established.................. 

3. Statutory bar to suit for account.—Six years, which is the statu- 
tory limitation to an action at law for an account, likewise bars 
a suit in chancery for the settlement of partnership accounts. 
Bradford v. Spyker's AGm'T ... «oss tises 0006040 cee sta cememin 

4. Exception to statute,as to mutual accounts, and accounts between 
merchants.—Accounts between the several members of a mer- 
cantile partnership are not within the proviso to the statute of 
limitations respecting “the trade of merchandise between mer- 
chant and merchant ;” but, unless all the items are on one side, 
they are mutual accounts, which the statute does not bar if one 
item is within the period of limitation..................506. 
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5. Proof of account—An affidavit of the fact that an account was * 


made out by a book-keeper, since deceased, is not, of itself, 
sufficient proof of the correctness of the account to entitle an 
administrator to a credit for its payment.—Pearson v. Darring- 
TOM . .cccccccevcvvecs OTT TTITETTLETTTIrT reer 


ACTION. 


1. By ward against guardian.—A ward cannot maintain an action 
at law against his guardian, for the use, income or profits of his 
property, which went into the guardian’s possession under his 
appointment as such, until there has been a settlement of the 
accounts, and a balance has been struck.—Champman v. Chap- 
POP irs) PP PET EETTERe Ti Ce a rer Wrrrtir rer 
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ACTION—continveD. 

2. Action for recovery of legacy.—After an executor has assented 
to a legacy, and the period fixed by the will for its payment has 
arrived, the legatee, or, in case of his death, his personal repre- 
sentative, may maintain an action at law against the executor 


for its recovery.—Cox’s Adm’r v. McKinney................. 461 


3. When action lies not against wife—Under the provisions of the 
Code, (#2 1987, 2131,) an action at law does not lie against a 
married woman, either before or after the death of her husband, 
to subject her separate estate created by deed to the payment 


of necessary articles of family supply —Cannon v. Turner.... 483 


4. When action lies against county.—Since the act of 1852, making 
medical services rendered to indigent sick persons in certain 
specified counties “a public charge on the county,” (Session 
Acts 1851-2, pp. 429-30,) does not prescribe a remedy for the 
enforcement of the right thereby created, an action at law may 
be maintained against the county by the person rendering such 
services, (Code, 3 763,) although he might also have a mandamus 
from the circuit to the commissioners’ court.—Autauga County 
CE EEE 6 kb bs SEER EWS EWES Sok SPS Nee SS CE o9's Koeln eso 

5. When action lies against judicial officer ——The general rule is, that 
a civil action does not lie against an officer for errors committed 
in the exercise of judicial functions; but there is an admitted 
‘exception to this rule, where the judicial officer of an inferior 
court not of record exercises an authority which is not within 
the scope of his jurisdiction—Craig v. Burnett.............. 


ADMIRALTY. 

1. Construction of replevin bond in admiralty proceeding.—In an 
attachment case against a steamboat, under the act of 1844, 
(Session Acts 1843-4, p. 98,) a replevin bond, conditioned that 
the stipulators should pay and satisfy such judgment as might 
be rendered in such attachment proceeding against them, binds 
them to pay the judgment recovered by the attaching plaintiff, 
although not in form against them.—Hunter v. McCraw....... 

2. Fi. fa. against stipulators.—On the recovery of judgment by the 
plaintiff in such action, the statute fastens a lien on the boat, 
and also authorizes an execution against the stipulators in the 
Es Scssesy ares seneaves Pet abeenses age Obes den 


AGENCY. 

1. Liability of agent to principal—Where a several demand exists 
in favor of two sureties, for money paid by them respectively 
on a judgment against them and their principal ; and one under- 
takes, for a sufficient consideration, to act for the other in the 
collection of the claim, he thereby becomes bound, as an agent, 
to the exercise of good faith, reasonable skill, and ordinary dil- 
igence, and liable for any loss or injury occasioned by his want 
of either ; but, if the principal has ratified or assented to the 
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AGENCY—contInvep. 
act of his agent, or has not been injured hy it, he cannot main- 
tain aa action on account of it.—Robinson v. Brooks.......... 222 
2. Competency of agent as witness for principal.—An agent, employed 
to procure lumber which his principal had agreed to furnish 
for the building or repairing of a church, is a competent wit- 
ness for his principal, under section 2302 of the Code, in an 
action brought by the latter against the master workman-for a 
failure to perform the contract, although the defendant relies 
on the unsuitableness of the lumber as an excuse for his non- 
performance.—Moore v. Lea’s AdM'T..........cceeeeceeeees 375 
3. Authority of agent, and non-performance of contract—Where a 
workman, having been authorized by his employer to examine 
and decide upon the quality of the lumber to be used in the work, 
which the employer himself had agreed to furnish, but which he 
had engaged a third person to procure for him, failed to enter on 
the performance of the work under his contract, but did not no- 
tify his employer of the unsuitableness of the lumber,—held, that 
the agency did not authorize the workman to create an excuse 
for his non-performance and neglect of duty as undertaker, 
by failing as agent to give notice to his employer, within a rea- 
sonable time, that the lumber was unsuitable for the work.... 375 
4. Revocation of agency by death.—The death of the principal is a 
revocation of an agent’s authority to execute a deed, unless the 
power was coupled with an interest in the land to be conveyed; 
and a deed, executed by the agent after his principal’s death, 
but ante-dated, is utterly void.--Saltmarsh v. Smith.......... 404 


AMENDMENT. 
1. Amendment of complaint—In an action against an administrator, 
on a promissory note described as “ made by him,” the complaint 
may be amended, after the argument to the jury has commenced, 
by striking out the word “7m,” and inserting in lieu thereof 
the name of his intestate—Burch v. Taylor & Co............ 26 
2. Same.—-In an action brought originally by a married woman suing 
alone, the complaint having been amended by adding the name 
of the husband as a co-plaintiff, (Code, 2 2403,) a second amend- 
ment, at a subsequent term, striking out the name of the wife, 
and making the husband, as trustee of his wife, the sole plaintiff, 
cannot be allowed. (Sronz, J., dissenting.)—Pickens v. Oliver, 626 
3. Same.—Where the plaintiff is described in the summons as 
suing in his representative capacity as administrator, and in the 
complaint as suing individually, the complaint may be so 
amended, (Code, 3 2403,) as to make it conform to the summons. 
Ikelheimer v.Chapman’s Adm’r.......,.cccccsscecssescesday 676 
4. Waiver of objection to amendment of complaint.—After the plead- 
ings have been made up by consent, and a jury has been select- 
ed for the trial of the cause, it is too late to object to the allow- 
ance of an amendment to the complaint ata previous term, 
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AMENDMENT—contINveED. 


~1 


although the minute entry of that term recites that the defend- 
ant excepted to the allowance of the amendment.—Felkel v. 
AS Gh au Sig's aig Bb MK WES Jaw w been ges 2's» 


. Plea of statute of limitations to amended complaint—When an 


action is commenced before the statute of limitations has 
effected a bar, and an amendment of the complaint is filed after 
the completion of the statutory bar, the statute is not a good 
plea to the amended complaint, since the amendment relates 
back to the commencement of the suit—Bradford v. Edwards, 
Amendment of sheriff’s return.—A sheriff may, by leave of the 
court, amend his return on a writ in detinue, according to the 
facts, so as to make it show that his seizure of slaves under it 
was discharged, by order of the plaintiff’s attorney, before the 
slaves were seized under a second writ; and such amended 
return relates back to the time when it ought to have been 
made.—McArthur v. Carrie’s Adm’r............... iethen seen 


. Amendment of judgment nunc pro tunc—An entry on the trial 


docket, in the handwriting of the presiding judge, in these 
words: “Plaintiff takes a non-suit, which is set aside on pay- 
ment of costs,” is sufficient to authorize an amendment of the 
judgment, nunc pro tunc, at a subsequent term, so as to show 
that the nonsuit was set aside on the payment of costs.—Sims 
SEU Ay oyun G 4 Sink eee a Wess eb ee Sos Feeewnees 


- Judgment corrected and affirmed—lIn detinue, a judgment on 


verdict for the plaintiff, “that he recover of said defendant 
the said slaves,” (naming them,) “and, on the failure of said 
defendant to deliver said slaves to plaintiff when said plaintiff 
demands them, then that said plaintiff have and recover of said 
defendant the said sum of $3,450, his damages so assessed by 
the jury,”—though notin the proper form, will be corrected 
on error, and affirmed.—Rambo v. Wyatt’s Adm’r............ 


ARBITRATION AND AWARD. 


1. 


Authority of husband, as trustee of wife, to submit to arbitration. 
Where lands are conveyed by deed toa married woman, for her 
sole and separate use, and her husband is appointed by the 
deed “trustee to manage said property for the sole use and 
benefit of her and her heirs,” he has no power as such trustee, 
against the consent of his wife, to submit to arbitration a con- 
troversy with a third person who claims a right to cut timber 
on the lands.—Thomas v. JameS.............-cccecccecccees 


ASSUMPSIT. 


A. 


When action lies in favor of sheriff’s surety against defendant in 
execution.—A sheriff's surety, having paid a judgment recovered 
against him for his principal’s default in failing to return or 
make the money on an execution, may recover the money in 
assumpsit from the defendant in execution, on proof of an 
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ASSUMPSIT—conrt1nvuED. 


agreement between the latter and the plaintiff in execution, 
pursuant to which the suit against the sheriff and his surety 
was instituted, to the effect that, if the money could be made 
out of the latter, the plaintiff would no longer pursue the 
defendant in execution.—Evans v. Billingley’s Adm’r......... 395 
2. When action lies against receiver of bank-bills—An action for 
money had and received lies against one who received current 
bank-bills for the use of another, on proof that he used or 
treated them as money.—Hill’s Adm’r v. Kennedy............ 523 
3. When demand is necessary.—In such action, proof of a conver- 
sion by the defendant before suit brought dispenses with the 
ees Mek a EPP TREE ERTET TTT LT hae eS eweES 523 


ATTACHMENT. 


1. Levy of attachment by constable—A constable has no authority, 
in this State, to levy or serve an original attachment, issued for 
asum exceeding fifty dollars, and returnable to the cireuit 
court; and a judgment by default, predicated on such void 
levy, is absolutely void.—Martin v. Dollar.............00000- 422 
2. Garnishment in United States courts—Garnishment proceedings 
having been authorized by statute in this State prior to 1828, 
the Federal courts held here are authorized (Laws of U.8. 
Courts, 78) to adopt that mode of proceeding —Pearce -v. Win- 
COE REO TF RIED oo oso 0 oe FS 60 5i0 bos ness ege ee 68 
3. What authorizes recovery for wrong ful aitachment.—In an action 
on the case for the wrongful and malicious suing out of an at-. 
tachment on the ground that the debtor was about to remove 
from the State, it is not error in the court to instruct the jury, 
“that plaintiff was entitled to recover the actual damage sus- 
tained, unless the jury believed from the evidence that he was 
about to remove from the State at the time the attachment was 
sued out.”—Hudson v. Howlett...........ccccccccccccccces 478 


ATTORNEY-AT-LAW. 


1. Attorney's liability for negligence—The failure of an. attorney 
to reserve a bill of exceptions to an erroneous ruling of the 
circuit court, as to the sufficiency of a subsequent promise to 
revive a debt barred by the statute of limitations, is not such 
negligence as would prevent him from recovering his fee from 
his client.—Pearson v. Darrington...........ccccescccvecees 227 
2. Same.—Nor does his failure to be present at the final trial of 
the suit, deprive him of his right to compensation, when it is 
not shown that he was employed generally to represent his 
client’s interests in the suit.............. covvedtiees Mumeen 227 


BAIL. 
See Crrminau Law, 13. 
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BAILMENT. 

1. When bailor of hired slave may maintain detinue.--If the bailee of 
a hired slave is deprived of his possession during the term by 
a third person,and thereupon notifies his bailor that he declines 
to sue for his recovery, and requests the latter to sue, the bailor 
may maintain detinue for the slave against such third person, 
without waiting for the termination of the bailment.—Sims v. 
LOOT NE Edi UUs. vekgeiwes i. de ee 


BASTARDY. 

1. Competency of prosecutrix as witness —The mother of the alleged 
bastard is made a competent witness by the statute, (Code, 
2 3807,) and her competency is not affected by the death of the 
child before the trial.—Satterwhite v. The State.............. 

2. Death of bastard child—The death of the alleged bastard child, 
after issue joined, is proper matter for a plea puis darrein con- 
tinuance, but constitutes no ground for a motion to dismiss the 
EL. See kacas eRe Shek obbkbG Ne Kaw seh S01 566% 0600 


BILL OF EXCEPTIONS. . 


1. Construction —Construing the bill of exceptions most strongly 
against the appellant, the appellate court will, for the purpose 
of sustaining the ruling of the primary court, give to the words 
used their natural import and meaning.—Thompson v. Drake.. 


BILLS OF EXCHANGE, AND PROMISSORY NOTES. 


1. Alteration of note-—The alteration of a note after its delivery to 
the payee, by the erasure of the place at which it was made 
payable, is presumed to have been made by the payee, and, un- 
less the assent of the maker is proved, renders the note void. 
NG Pans bE eeUN Es Cb ES RAE Us fis g ose SNES oc v 

2. Merger of original consideration in note—Although a promissory 
note, not under seal, may not bea merger of the contract for 
which it was given; yet the payee cannot recover on the orig- 
inal “vnsideration, when his recovery on the note is defeated 
by proot of amaterial alteration by him, without the assent of 
the maker, which rendered the note void..............0..00- 

3. Measure of damages on bill of exchange——The purchaser of a bill 
of exchange, at a usurious rate of discount, can only recover 
from his immediate endorser the sum paid, with legal interest. 
ES Ws WOME se SEU EN NOUS ese eceuieb sel ooes 

4. When purchaser of accommodation paper is chargeable with notice. 
When a bill of exchange, accepted or endorsed for the accom- 
modation of the drawer, is presented for discount by him, the 
purchaser from him is affected with notice of the character of 
SSS PETES, eee eee ee TT Eee ST eT Eee 

5. Admissibility of note as to proof of execution.—In an action on a 
promissory note, issue being joined on the plea of non est fac- 
tum, if the plaintiff adduces any evidence conducing to prove 
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BILLS OF EXCHANGE, AND PROMISSORY NOTES—conrtinvep. 
the genuineness of the defendant’s signature, the note itself 
may go before the jury in connection with that evidence. 
Morris ¥: VQ. vis cis eo se veeneve I RTETTLI CT eT 499 
6. Construction of special endorsement—An endorsement of a prom- 
issory note, before maturity, in these words, “ For value receiv- 
ed,” &c., “I transfer unto J. P. H. all my right and title in the 
within note,to be enjoyed in the same manner as may have 
been by me,” exempts the endorser from personal liability on 
the note.—Hailey v. Falconer...........ccccccccccccccccnes 536 
. Proof of loss of bond or note——Preliminary proof of the loss or 
destruction of a written contract, is addressed to the court, and 
not to the jury ; and may be made by the party himself, when 
the facts are within his knowledge.—Glassell v. Mason....... 719 
8. Affidavit of loss or destruction of bond or note-——When an action 
is brought on a bond or note alleged to be lost or destroyed, 
the plaintiff is not bound to make the statutory affidavit of the 
“loss or destruction, the contents thereof, and. that the same 
has not been paid or otherwise discharged,” (Code, 3 2151 ;) 
though the affidavit, if made, shifts the burden of proof...... 719 





I 


BONDS. 
-1. Assignment of penal bond.—Under the Code, (3 1530;),as under 
the previous law, a penal bond may be so assigned as to invest 
the assignee with the legal title; but one of two joint assignees, 
not being partners, cannot, by his separate assignment, transfer 
to another the legal title to his moiety ; and on the death of 
one of two joint assignees, the entire legal title vests in the 
other.—Skinner v. Bedell’s Adm’r............eceeeeeeeeenes At 
2. Breach of title-bond.—The vendor cannot defend an action on 
his title-bond, after eviction of the purchaser under title para- 
mount, by showing that he had a complete : equitable title to the 
land—Greene y. Allen... ......00.cnsececcvcncsensensedeene 215 
3. Validity of bond given by administrator for application of pr weseal 
of sale of land——A bond given by an administrator, condi.ioned 
as required by the act of 1822, (Clay’s Digest, 224, @ 20,) is void, 
when the orphans’ court had no jurisdiction to order the sale. 
Pettit’s Adm’r v. Pettit’s Distributees................0eee0e- 288 
4. Liability of sureties on such bond.——The special bond noapsivaih 
by said act of 1822 being conditioned for the faithful payment 
and application of the money arising from such sale according 
to the final decree,” the sureties therein are not liable for the 
waste or misapplication of the money by the administrator, un- 
less the final decree directed its payment and application..... 288 
5. Liability of sureties on general administration bond.—The sureties 
on a general administration bond, conditioned as by law required, 
are liable for the waste or misapplication by their principal of 
money arising from the proceeds of a valid sale of the dece- 
dent’s real estate, which went in his hands on his execution of 
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BONDS—continvep. 
the special bond required by the statute under which the sale 
was made; it appearing that the sureties on such special bond, 
in consequence of the failure of the final decree to direct the 
application of the money arising from the sale, are not liable 
for tis wante or misapplication. .........ccsecsccseccccveces 
6, Breach of detinue bond, and defense-—A voluntary nonstit by the 
plaintiff is a breach of a detinue bond, conditioned as the stat- 
ute requires ; and the fact that the property sued for belonged 
to him is no defense to an action on the bond, though admissible 
in mitigation of damages.—Savage v. Gunter............. os 
7. Construction of replevin bond in admiralty proceeding.—In an 
attachment case against a steamboat, under the act of 1844, 
(Session Acts 1843-4, p. 98,) a replevin bond, conditioned that 
the stipulators should pay and satisfy such judgment as might 
be rendered in such attachment proceeding against them, binds 
them to pay the judgment recovered by the attaching plaintiff, 
although not in form against them.—Hunter v. McCraw....... 
8. Proof of loss of bond or note——Preliminary proof of the loss or 
destruction of a written contract, is addressed to the court, and 
not to the jury; and may be made by the party himself, when 
the facts are within his knowledge.—Glassell v. Mason....... 
9. Affidavit of loss or destruction of bond or note—When an action 
is brought on a bond or note alleged to be lost or destroyed, 
the plaintiff is not bound to make the statutory affidavit of the 
“loss and destruction, the contents thereof, and that the same 
has not been paid or otherwise discharged,” (Code, 2 2151 ;} 
though the affidavit, if made, shifs the burden of proof....... 


CHANCERY. 
I. JurispDIcTIon. 

1. When equity will declare absolute bill of sale a mortgage—aA court 
of equity, in declaring a conveyance absolute on its face to be 
a mortgage, proceeds on the idea, that it would bea fraud to 
allow the grantee to hold the property discharged of the parol 
conditions or trusts which were attached to it by his consent; 
and requires the complainant to prove, either by the admissions 
of the answer, or by clear and convincing evidence, that the 
original transaction was at the time intended and understood by 
both parties as a mere security for the re-payment of money. 
Sewell v. Price’s Adm’r...........000.. Pees cseeeresedeneees 

2. Allowance by chancellor of wife's counsel fees in divorce suit-—In a 
divorce suit, instituted by the wife, the chancellor may require 
her husband to pay her counsel fees; but, where the bill also 
seeks the enforcement of a marriage-settlement, and, on the 
death of the husband, is revived against his personal repre- 
sentative, an order for the allowance of the wife’s counsel fees 
cannot afterwards be made, since the death of the husband 
abates the suit so far as it seeks a divorce.—-Pearson v. Darrington, 
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CHANCERY—continvuep. 


3. 


4. 


5. 


6. 


Removal of cloud over title to real estate—A creditor of an estate 
which has been reported insolvent, having obtained a judgment 
against the administrator, may come into equity, to remove a 
cloud over the title to real estate, and to have such real estate 
then subjected to the payment of his debt.—Saltmarsh v. Smith, 
On what grounds equity will open settlement of accounts.—A settle- 
ment of partnership accounts, between parties who dealt with 
each other at arms’-length, will not be opened in equity on ac- 
count of the impaired health and depressed spirits of one of 
the parties, when the evidence is not sufficient to establish his 
mental unsoundness.—Billingslea v. Ware...........ceeseee- 
Compromise of settlement bars equitable relief—Equity will not 
open a settlement of partnership accounts, on proof of errors 
or mistakes, when it appears that the parties dealt with each 
other at arms’-length, and that the balance struck against the 
party complaining was afterwards adjusted by voluntary com- 


404 


promise, by which a large deduction was made in his favor.... 415 


Mistake in stated account not cognizable in equity when legal remedy 
7s adequate-—A mistake in calculating the value of land, agreed 
to be taken, at a specified price per acre, in part payment of the 
amount due from plaintiff, as adjusted by compromise of a 
larger balance found due from him on settlement of partner- 
ship accounts, constituting in effect a mere overpayment, is no 
ground for equitable relief, when it appears that his note for 
the balance of the amount ascertained against him on the com- 
promise in atl mnpeid. ...o.60.oievscdesstecscowmnnpemnin 


. When creditor may come into equity—A judgment creditor, with- 


out a return of “no property found” on an execution, cannot 
come into equity to reach a judgment recovered by his debtor 
against the sheriff, on the ground that its assignment to a third 
person was fraudulent and without consideration —Henderson 


ee A ere eer err eee Ter ea veered 4 


8. When feme covert may come into equity for protection of separate 





estate—A married woman, having a separate estate created by 
deed, cannot come into equity against an execution creditor of 
her husband, to enjoin the sale of a slave which belonged to 
her separate estate, and which she had conveyed to her chil- 
dren.—Flanagan v. State Bank...............0.00. ent eae 


. Who seeks equity must do equity.—Where two partners in a ferry 


were tenants in common of the adjacent lands, and, on the death 
of one, his moiety of the lands was sold by his administrator, 
the other partner cannot maintain a bill in equity against the 
purchaser, for an injunction and account of the profits of an 
opposition ferry established by him under an order of the com- 
missioners’ court, when it appears that, before the purchaser 
applied for the new ferry grant, he had offered to form a part- 
nership with the complainant in the old ferry, and that his offer 
was rejected Spann v. Nance....... Ccovecdevedenesenunn oe 
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CHANCERY—conrTinvep. 

10. Distribution of estate in equity.—The administrator of a deceased 
legatee may file a bill in equity against the personal represent- 
ative of the testator, to compel a settlement and distribution 
of the estate in accordance with the provisions of the will. 
Ne Se ee 70 

ll. When equity will enjoin trespass—An injunction does not lie, in 
the absence of special circumstances demanding or authorizing 
equitable interposition, to restrain the commission or repetition 
of a trespass on lands, of which the plaintiff is in possession as 
owner, when he has an adequate remedy at law; but, where 
the plaintiff is a married woman, and seeks to restrain the 
defendant from cutting timber on lands belonging to her sepa- 
rate estate, under a license from her husband as trustee, there 
is not an adequate remedy at law, and the bill will be maintained. 
Sr ha ckeich id oh WEKW s oUR R0se Ke R600 4 0 600% 72 

12. Equitable relief against judgment at law.—A defendant in a 
judgment at law, who sceks relief against it in equity on 
grounds which would have formed a good defense at law, must 
allege and prove that his failure to discover and avail himself 
of such defense at law was attributable, not to any negligence 
or want of diligence on his part, but to fraud, accident, or the 


act of the opposite party.—Watt v. Cobb.................... 530 


13. Same.—A statutory judgment for costs against an administra- 
tor individually, after the return of an execution de bonis intestatis 
“no property found,” will not be enjoined in equity on account 
of the insolvency of his intestate’s estate, when it appears that 
the action at law wasinstituted by him maliciously,and without 
reasonable or probable cause.—Reynolds v. Carter........... 44 

14. Equitable relief, by establishing set-off, against judgment at law. 
A defendant, having a cross demand which is available as a set- 
off either at law or in equity, and having failed to bring it for- 
ward in the action at law, cannot make it the basis of equitable 
relief against the judgment at law, without showing some sufli- 
cient excuse for his failure to avail himself of it at law; and the 
fact that he was advised that the law court had no jurisdiction 
to allow the set-off, is not a sufficient excuse for his failure. 
ne, ee NRE CPUIIIIE i ik io nine ks dcwcccsicerecasees 6 

15. Set-off of judgments on ground of insolvency.—Plaintiff having 
recovered a judgment against defendant, and defendant having 
afterwards recovered a judgment against the sheriff, who was 
indemnified by plaintiff to make the levy on which defendant’s 
action was founded, and defendant having assigned his judg- 
ment to a third person on the day of its rendition, the two 
judgments cannot be set off against each other in equity, on 
account of the defendant’s insolvency, unless it is alleged and 
proved that he was insolvent at the time of the assignment of 


- 


his judgment.—Henderson v. McVay..... Vewereesen eee ewe es 4] 
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CHANCERY—continvep. 

16. Equitable set-off—A cross demand against one of the distrib- 
utees of an estate, for the conversion of personal property 
without the consent or sanction of the administrator, is avail- 
able as a set-off to the administrator, when a bill is filed against 
him for a settlement and distribution of the estate ; but he can- 
not set off a pecuniary demand for advancements of money 
against one who, having released the administrator from all 
pecuniary demands, is only entitled to a distributive share of 
the personalty remaining in specie.—Pearson v. Darrington.... 22 

17. When legal set-off is cognizable in equity—One legal demand 
may be set off against another in equity, when the defendant is 
ineolvent—W HitO ¥. WiSKING. . 2... cccescccccusteccssussaea? 424 

18. Reformation of deed.—Equity will not reform a sheriff’s deed, 
on account of an incorrect description of the land, when the 
sale itself was a nullity because the judgment under which it 
was made was void.—-Martin v. Dollar.............eeeeeeees 422 

19. Conflicting equities between purchasers—A party having a 
junior equity, who purchases the legal title, cannot thereby 
defeat or postpone the senior equity: the maxim applies, quz 
prior in tempore est potior in jure——Fash v. Ravesies.......... 451 

20. Rescission of contract—If the vendor of land falsely repre- 
sents his title to be good, when it is not; and the purchaser, 
relying on the misrepresentation, is thereby induced to enter 
into the contract,-such misrepresentation, though made under 
an honest mjstake as to the sufficiency of the title, entitles the 
purchaser to have the contract rescinded in equity.—Bailey v. 
PO ap ee ve 5 dad hse nae an 64a 0d ee dena ee een es eae 50 

21. Same.—If the vendor conceals a known and material defect in 
his title or incumbrance on it,and thereby induces the purchaser 
to make the contract, this isa fraud, for which the purchaser 
may claim a rescission of the contract in equity, though he has 
received a deed with covenants of warranty.—Prout v. Robert’s 
DD csc iahindtsddavevagdsnnianaicntin yale ae 427 

22. Abandonment of possession by purchaser.—If the purchaser has 
paid all or a portion of the purchase-money, or has made im- 
provements on the land more valuable than its use and occupa- 
tion, he is not required to abandon the possession, before filing 
his bill in equity for a rescission on the ground of fraud; but 
his retention of possession, under such circumstances, only 
renders him liable to account for the rents.—Bailey v. Jordan. 50 

23. Same—When a purchaser of land seeks a recission of the con- 
tract in equity, on the ground of mistake, want of title, or 
defect of title, he is required first to abandon the possession of 
the land, unless its retention is necessary for his reimbursement 
or indemnity ; but, where fraud is the ground of his applica- 
tion, a different rule prevails.—Garner, Neville & Co. v. Leverett, 410 

24. Rents and profits——The right to the rents and profits of the 

land, during the purchaser’s occupation, does not pass to an 


od 
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assignee of the notes given for the purchase-money ; nor can 
such assignee assert any right to them, when made a defendant 
to the purchaser’s bill for rescission, except through the agency 
SE 6k bei bch rcadnwecronevrntentedecercesssss Ald 
25. Purchaser’s counsel fees not deducted from rents and profits —The 
purchaser is not entitled to a deduction from the amount of 
rents and profits during his possession; but the allowance of 
such a deduction by the chancellor is not available on error to 
an assignee of the notes given for the purchase-money........ 410 
26. When chancery court will compel execution of testamentary trusts 
in favor of slaves—Where an executor is directed by his testa- 
tor’s will to carry certain slaves to a non-slaveholding State for 
the purpose of emancipation, the chancery court here will 
recognize his authority to execute the trust, and, if he volunta- 
rily submits his administration to the court, might possess the 
power to enforce its execution ; but the slaves themselves can- 
not enforce the execution of such trust; nor can they, after 
‘their removal by the executor to a non-slaveholding State, under 
an agreement between the legatees and distributees of the tes- 
tator, maintain a bill here for the recovery of a pecuniary leg- 
acy, which the will directed the executor to deposit in a foreign 
bank for their benefit after their removal, when it appears that, 
prior to their removal, the executor had made a final settlement 
and distribution of the estate before the probate court, and had 
been discharged by its decree——Hooper vy. Hooper........... 669 
27. Jurisdiction of equity over foreign executore—A foreign execu- 
tor, who, without making a settlement of his trust, has removed 
to this State,and become domiciled here, may be sued by a leg- 
atee in the chancery courts of this State, for an account and 
settlement of his administration and the recovery of a legacy. 
aS ttn eCk ssa Ns Kedd ese dnencneevere canes 314 
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28. Sufficiency of allegations of purchaser’s bill—Where the bill 
alleges, that the purchaser was a stranger to the lands bought ; 
that the vendor represented his title to be good, when it was 
not; and that, “by this fraudulent representation, and his deed 
purporting to convey said lands to complainant, with warranty 
of title against all other persons, he induced complainant to pay 
him $1500 for said lands, and to give his note for $1500 more,” 
it sufficiently shows that the purchaser, in making the contract, 
relied on his vendor’s misrepresentations,and was thereby mis- 
EE eT 59 

29. Service of amended bill_—The failure to perfect service of an 
amended bill is an error for which the chancellor’s decree will 
be réversed, if any relief was obtained under the amendment; 
secus, where the only object of the amendment, which was filed 
after the cause was at issue as to all the defendants, was to 
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allow creditors, if any, to come in and prove their demands 

against the estate sought to be settled,and it appears that none 

came in.—Masterson v. Masterson.............eceeeceeeeeee 437 
30. Cross bill proper to establish release and set-off —Where a bill in 

equity is filed against an administrator, to compel a settlement 

of his accounts and a distribution of the estate, a cross bill is 

the appropriate mode of bringing forward a release, executed 

to the administrator by one of the distributees after answer 

filed, and of establishing an equitable set-off against another 

distributee—Pearson v. Darrington. ..............-.--0eeeee 227 
31. What relief may be obtained on answer, without cross bill —Under 

a bill filed by the personal representative of two deceased part- 

ners, against the widow of one, and the sole infant heir-at-law 
and legatee of both the decedents, asking a settlement of the 
partnership accounts, and the direction of the chancellor in the 
administration of the two estates, the court may go on and set- 

tle tie administrations, and render a decree in favor of the widow 

for her distributive share of her husband’s estate, without a 

eross bill filed by her.—Masterson v. Masterson.............. 437 
32. When legatees or their personal representatives are necessary parties. 

When a legatee files a bill against a foreign executor, who has 

removed to this State without settling his trust, seeking an ac- 

count and settlement and the recovery of a legacy, all the other 

legatees who are interested in the fund are necessary parties to 

the bill; and if any one of them has died, his personal repre- 

sentative must be brought before the court, or a sufficient excuse 

for the omission must be shown.—Colbert v. Daniel........... 314 
33. Effect of non-joinder of parties.—The chancellor should not dis- 

miss a bill on final hearing, on account of the non-joinder of 

necessary parties, without affording the plaintiff an opportu- 

sein ss sks Oe eiane SCga Seek ee ek ee 314 
34. Parties to bill for distribution —To a bill filed by the adminis- 

trator of a deceased legatee, seeking a settlement and distribu- 

tion of the testator’s estate in accordance with the provisions 

of the testator’s will, all the other distributees who are inter- 

ested in the fund are necessary parties—High’s Adm’r v. Wor- 

WO Tos Soc nc RSs Vea oc ta eae es Meee ie eae eae 709 
35. Waiver of plea by answer.—If the respondent, in his answer to 

a bill for an account, declares that “he is now, and at all times 

has been, ready and willing to account,” but insists that the 

balance on a proper accounting will be in his favor, and accom- 

panies his answer with a plea of the statute of limitations, the 

plea is not waived by the offer to account.—Bradford v.Spyker’s 

BES SEO ok RES Re ene + eee 134 
36. Waiver of defect in summons.—A defendant in a chancery cause, 

having appeared without objection in the court below, cannot 

take advantage on error of a defect in the summons.— Winter 

DW ici seb ines di sisannens obeen'es Kets sncaee eee 447 
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37. Appearance shown by recitals of record—In a chancery cause, a 
recital in the decree pro confesso, that “the partics came,” is suf- 
ficient to show the appearance of a resident defendant, who 
was not served with process, but whose name is mentioned 
with the other defendants in the marginal statement of the par- 
ties annexed to the minute entry of thedecree. (Per Watxer, J.; 
Strong, J., holding, that such recital, though not affirmatively 
showing an appearance which would sustain the decree on error 
or appeal, was sufficient to render the decree, when collaterally 
assailed, prima facie valid as to such defendant ; and Ricz,C.J., 
dissenting.)—Hunt’s Heirs v. Ellison’s Heirs................-- 173 

38. Construction and effect of answer.—A literal denial in the an- 
swer, of a material allegation of the bill, although it might be 
held insufficient on exceptions, cannot be deemed an admission 
of the allegation —White v. Wiggins................eeeeee- 424 
tS. S: IN ee hens Wals Obes baw nbeune en's 532 

39. Weight of contradicted answer as evidence—An answer, contra- 
dicted in a material point, loses all weight as evidence.—Prout 
EOE OTE He CE TTT TTT ETT ET TUT OT TET Ee 427 

40. Weight of responsive answer—An answer which is.responsive 
to the bill,and which is not overturned by the requisite amount 
of proof, must prevail—Henderson v. McVay...... ieeeewe es OSE 

41. Admissibility of defendant’s answer as evidence against co-defend- 
ant.—In stating an account before the master, the answer of 
one defendant cannot be used as evidence against another, 
whose interest is adverse to his——Pearson v. Darrington...... 227 

42. Reference to master to ascertain sufficiency of vendor's title—In 
decreeing the rescission of a contract to the purchaser, on ac- 
count of his vendor’s want of title to part of the land, unless 
the vendor, by a specified day, “ perfect the complainant’s title 
to the lands sold,” the chancellor may direct the evidence of 
title to be submitted to the master, who is to ascertain and 
report upon its sufficiency._Bailey v. Jordon................ 50 

43. Exceptions to master’s report.—Where the master’s report is 
accompanied with an abstract of the testimony relating to some 
of the items of the account, but simply states that other items 
were proved, without setting out the evidence relating to them ; 
and exceptions are reserved to the allowance of these latter 
items, but not to the sufficiency of the evidence on which they 
were allowed by the master, nor to his failure to set out that 
evidence, they must be deemed to have been established by suf- 
ficient evidence, unless the contrary appears.-—Pearson v. Dar- 
Ee PEGE oa ie eid pak e'dd Saekd VE RSPR K Se 000 227 

44, General exception to credit partly legal—A general exception is 
sufficient to exclude an entire voucher which is partly legal, 
unless the administrator (or other party claiming the credit) 
furnishes the means of distinguishing the legal from the illegal 
portion ..... AGM es i peWeWeRhnks sb ee kA nehedianadennvewe 227 























INDEX. 751 





CHANCERY—conrtinvep. 
45. General exception to voucher partly correct—A general exception 
to the exelusion of an entire voucher, consisting of several dis- 
tinct items, some of which are correct, may be overruled..... 227 
46. Same.—The appellate court cannot say that there was error 
in overruling an objection to an entire voucher, part of which 
Wes propetiy plaved ......s05 os0s bveeveescsss0ns eho eee 227 
47. Ex-parte affidavits —Ex-parte affidavits may be received as evi- 
dence by the master, on a reference, unless objection is made 
oe TTT eer Te PET TTTT TT CLC TT 227 
48. Re-examination of witness on reference —On a second reference, 
a party has no right, without an order authorizing it, to re-exam- 
ine a witness whose deposition has been already taken, or who 
was examined under the former reference; consequently, he 
cannot complain on error of the action of. the chancellor, ex 
mero motu, in directing the master not to re-examine witnesses 
on the second reference, when it appears that the only material 
witness rejected on the second reference had been examined 
several times, and occupied such a relation to the party that an 
order for his re-examination ought not to have been granted.. 227 
49. Variance.-—A party cannot have relief in equity, on proof of a 
case variant from that alleged in his bill—Flanagan v. State 
TT TT eT EET EP T ORT Torr Or 508 
50. Relief must conform to allegations and prayer.—Under a bill 
seeking to opena settlement of partnership accounts, on the 
ground of errors, omissions and mistakes, and to cancel a mort- 
gage given by complainant to secure the payment of his note 
for the balance found against him, and alleging that nothing is 
justly due from him ona proper accounting, the complainant 
cannot have a decree for the reformation of the mortgage, nor 
for the redemption of the ee property.—Billingslea v. 


51. Form of decree foreclosing conitee 3 lien.—In a decree foreclos- 
ing a vendor’s lien, it is not necessary that a day should be given 
to the defendant, beyond the date of the decree, within which 
he may pay the balance of the purchase-money due, and thns 
prevent a sale of the land; he has the right to pay the money 
at any time before the sale is made, although not expressly 
reserved to him by the decree.—Winter v. Rose.............. 447 


CHARGE OF COURT. 

1. Construction of charge to jury.—The instructions of the court 
to the jury are to be construed in connection with the evidence, 
and as explanatory of each other; and if they are correct when 
thus construed and applied, though erroneous as universal 
propositions, they do not warrant a reversal of the judgment. 
Insurance Companies v. Goodman...........ceeeeeececeeees 108 

2. General charge on evidence erroneous.—A general charge in favor 
of either party, when there is the slightest conflict in the evi- 
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dence, on any material point, is an invasion of the province of 
the jury.—Robinson v. Brooks...........cesseccesccceseces 222 
3. Same—Whenever there is an inference of a fact to be drawn 
before the plaintiff can recover, a general charge charge in his 
favor is an invasion of the province of the jury.—White v. Hass, 430 
4. Charge too favorable to appellant——A charge to the jury, making 
the validity of the plaintiff’s letters of administration depend 
on the sufficiency of parol evidence, when they are valid on 
their face, is not an error of which the defendant can complain. 
ERY RT ETT TCL AT EPEC TEETER ET EEEe 353 
5. Charge to juru, ignoring proof of time and place, held erroneous. 
A charge to the jury, authorizing them to find the defendant 
guilty, without determining whether the offense was committed 
within the county in which the indictment was found, and within 
the period of time covered by the indictment, is an error which 
will work a reversal of the judgment.—Farrall v. The State... 55 
6. Charge on admissibility of confessions referring legal question to 
jury.—A charge instructing the jury, “that if the prisoner’s 
confessions were extorted from him by any sort of fear or hope 
of favor, they must disregard such confessions,” refers to the 
jury the decision of a legal question, and should, for that rea- 
son, be refused.—Bob v. The State........c ccc cece cece cece 560 
7. Charge on sufficiency of circumstantial evidence.—A charge to the 
jury in a criminal case, where the evidence against the accused 
is entirely circumstantial, “that they are bound to acquit the 
defendant if there is a single link wanting in the chain of circum- 
stantial evidence,” is calculated -to confuse or mislead the jury, 
and, for that reason, should be refused.—Tompkins v. The State, 569 
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CODE OF ALABAMA. 


1. 33 277, 300-38. - Contested elections.—Griffin v. Wall............ 149 
2. 3673. Action against county.—Autauga County v. Davis....... 703 
3. 21530. Assignment of bonds.—Skinner v. Bedell’s Adm’r...... 44 
4. 21531. Set-off against assigned note—McKenzie v. Hunt & An- 
CNSR EN yn SUS dian Wid cape oT ASW aE EPEESK Ss econ rs seeesess 494 
5. 81550. Fraudulent deeds.—Miller v. Stetson & Co............ 161 
6. 31556. General assignment by debtor —Warren v. Lee & Larkins, 440 
7. 21634. Jury trial on contested probate of will—Stedham’s Heirs 
EE verdana trbvese noses send dondnereerereeses 525 
8. 1778. Partial distribution of decedent’s estate—McAllister’s Ex’r 
VPN Fa behewed i access cB eee cisedsee idee 497 
9. 33 1843-48. Insolvent estates—Murdock v. Rousseau’s Adm’r... 611 
Also, Sharp’s Ex’rs v. Herrin’s Adm’r...........0eeceeeeeees 502 


10. 21888. Appeals in probate cases—McAllister’s Ex’r v. Thompson, 497 
11. 431981-97. Separate estate of married women.—Cannon v. Turner, 483 
Also, Ravisies and Wife v.Stoddart & Co... 2... . see cence eens 599 
12. 32129. Who is proper party plaintiff——Glassell v. Mason.... 719 
Also, Skinner v. Bedell’s AdM'r.........2-eceeeeeeees pee wre . 44 
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13. 32131. Actions by husband and wife—Cannon v. Turner..... 483 
Also, Pickens and Wife v. Oliver.............. ccc cccccccces 626 
14. 32151. Affidavit as to lost bond.—Glassell v. Mason.......... 719 
15. 32221. Retraction of slander.—Bradford v. Edwards......... 628 
16. 3 2233. Bill of particulars—Pryor v. Johnson............... 27 
17. 32257. Service of summons.—Cumming v. Richards.......... 459 
18. 3 2264. Struck jury—McArthur v. Carrie’s Adm’r........... 75 
19. @ 2302. Competency of witness as affected by interest.—Insurance 
Compaibew WeOta 66 0 EIR a ES eee 108 
Aloe, Mecte v. Tew AMT. oii ois oi kd ite 375 
Moonset v. Monsees Beit... o00ss vevs ycccesoetiveiiel eesti 551 
20. #3 2322-28. Depositions—Thrasher v. Ingram and Wife...... 645 
Also; MoArthur v: Carrie’s Adin '::...0.....6005. S25 cee oc ceeek 75 
21. 3 2403. Amendment of complaint.—Felkel v. Hicks BOs 53 455 25 
Ribs, TREY. THB O8 . 5... cee cdi RAG 26 
Pichees we Wis W. OUIVET. 2... cca eee case easeeuees 626 
Ikelheimer v. Chapman’s Adm’rS........cccceccccctccesevees 676 
ee Aer Pre rere mer rer pee to 628 
22. 2 2601-03. Summary judgment against constable—Couch v. 
BENNIE 8 EE BH Oe 633 
23. 22645. Summary judgment between co-sureties—Irwin v.Scruggs, 516 
24. 3 3034. Judgment on error.—Griffin v. Wall..............0. 149 
25. 33143. Embezzlement —Lowenthal v. The State............. 589 
26. 3 3243. Gaming.—Bentley v. The State..............0ceeee 596 
27. 3 3280. Selling liquor to students ——Farrall v. The State....... 557 
28. 33492. Defaulting witness before grand jury—Durden v. The 
PLETE Le TLE PREETI COR COLLET he fee La es. 579 
29. 23679. Recognizance.—Vasser v. The State..........0...00- 586 
30. 23807. Bastardy.—Satterwhite v. The State..............6. 578 
31. Forms of indictments—Johnson v. The State..... .........- 583 
Also, Lowenthal v. The Btate o.oo occ s oct ete cee Se 589 
32. Forms of complaints in civil cases——Fournier v. Black......... 41 
Also, Camming v. Richards ..¢........ 6000 cet seeee outs secpee O58 
Autanga County v. Davis. ....01..ccccccccccsccsccstsecmbes ‘703 
Ravisiés and Wife v. Stoddart & Co.........ccsceeeecceceees 599 
CONSTABLE. 


1. Levy of attachment.—A constable has no authority, in this State, 
to levy or serve an original attachment, issued for asum ex- 
ceeding fifty dollars, and returnable to the circuit court; and 
a judgment by default, predicated on such void levy, is abso- 
lutely void. —Martin v. Dollar. ..........cccccvccssscsescecs 

2. Irregularities in judgment or fi. fa. not available to constable and 
sureties—In a summary proceeding against a constable and his 
sureties, for his failure to make the money on an execution, 
(Code, % 2601, 2603,) the defendants cannot take advantage of 
any mere irregularities in either the judgment or the execution, 
which do not render the process void.—Couch v. Atkinson... 633 
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CONSTITUTIONAL LAW. 

1. Louisiana insolvent laws.—The insolvent laws of Louisiana, so 
far as they operate to discharge the person and after-acquired 
property of the debtor from liability on any contract made 
since their enactment with a resident citizen of that State, are 
not violative of any provision of the constitution of the United 
States ——Wilson v. Matthews, Finley & Co................06- 332 

2. Redemption law.—The redemption law of 1842, (Clay’s Digest, 
502, —,) in its operation upon pre-existing mortgages, is not 
violative of the provisions of the State and Federal constitu- 
tions respecting laws which impair the obligation of contracts. 
Bugbee v. Howard....... sveawnerwes’s (SULA ERSTE See ewes 713 





CONTESTED ELECTIONS. 

1. Trial on appeal to circuit court not de novo.—tIn case of a con- 
tested election, removed by appeal from the probate to the cir- 
cuit court, (Code, 33 300-338,) the cause should be tried on the 
record alone, and not de novo.—Griffin v. Wall............... 149 

2. Statement of grounds of contest, and notice of votes illegally re- 
ceived or rejected.—An averment in the statement, contesting a 
sheriff’s election, that A. B. “was the successful candidate,” is 
equivalent to an averment that he had been “ declared elected ;” 
and if the statement is accompanied by a list of the names of 
the voters whose votes were illegally received or rejected, it is 
a sufficient compliance with the requisitions of the statute, 
(Code, 3 277,) so far as the contestant is concerned............ 149 

3. Counter notice, when necessary—If the party whose election is 
contested desires to offer evidence of votes for himself which 
were illegaily rejected, or votes for his opponent which were 
illegally received, he must serve a notice of the names of such 
voters, similar to that which is required of the contesting party, 
(Code, 2 277 ;) otherwise, he can only adduce rebutting evidence 
as to the votes specified in the contestant’s notice............ 149 

4. Error without injury, in not requiring counter notice——The con- 
testing party cannot complain on error of the refusal of the 
probate judge to require his opponent to give counter notice 
of votes illegally received or rejected, when it appears from the 
record that the probate judge, in recounting the votes, did not 
reject any vote which had been cast for the contestant, nor 
receive and count any vote for his opponent which had been 


RR aR U PEL a's NSS UUNDNG SSeS Wed sees S60 doe owes 149 
5. Plea unnecessary—tIt is not necessary that the person whose 
election is contested should file a plea to the statement....... 149 


6. Examination of poli-lists and bailots, and effect as evidence.—It is 
the duty of the probate judge to receive any legal evidence of 
errors or mistakes in either the poll-lists or ballots, but to be 
controlled by them if unexplained; and if there remains an 
irreconcilable conflict between the number of voters and the , 
ballots, after all the testimony has been heard, the number of 
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votes shown by the poll-lists is entitled to more credit than the 
unexplained number of ballots found in the box.............. 
Injury presumed from error.—When the record does not show 
the number of votes found for either party on the final re-count- 
ing by the probate judge, the appellate court cannot intend that 
the counting of illegal votes for the party declared elected was 
an error harmless to the contestant, but must presume injury 


oT 


from the error..... POPES ETT CROs I ero éo0dths seas 149 


8. Judgment reversed and rendered—In reversing the decision of 
the circuit court, affirming the judgment of the probate judge 
in a contested electioa case, the appellate court will itself ren- 
der the judgment which the circuit court ought to have ren- 
dered, whenever the record enables it to do 80............06: 


CONTRACT. 

1. Illegality of consideration—A contract, founded directly on an 
illegal consideration, although the illegal act is prohibited only 
under a penalty, is void.—Milton v. Haden................45 

2. Sufficiency of consideration.—A promise by the purchser to his 
vendor’s surety on the title-bond, when informed by the latter 
that the legal title was not in the person named in the bond, to 
the effect that he would withhold the payment of the purchase- 
money, or would himself procure a surrender of the outstanding 
legal title, is without consideration, and not available to the 
surety as a defense to an action on the title-bond.—Greene v. 
BOG 5 ohh ib device n snwe cdanspiaicode eas Rees 

3. Validity of contract for sale or lease of Indian, reservation.—A 
contract between a Chickasaw Indian, who was entitled to a res- 
ervation under the treaty of 1832, and a white person, by which 
the former, in consideration of a specified sum, part of which 
was paid in cash at the time the contract was made, agreed to 
sell his reservation to the latter, in the event of the treaty being 
so modified as to allow the sale, and, “in case there is no alter- 
ation of the treaty,” to let the latter “have the use and benefit 
of the said lands for two years, free of rent,”—is void, because 
contrary to the provisions and policy of the treaty of 1832. 
Pettit’s Adm’r v. Pettit’s Distributees...... iP ite eainn Padus case 

4. Validity and confirmation of contract founded on consideration 
partly idlegal—An entire contract, founded upon a consideration 
which is partly illegal,is void, and incapable of confirmation. . 

5. Construction of charter-party as to rights and liabilities of parties. 
Under a charter-party providing for two successive voyages, 
“one voyage to be from Mobile to Toulon, and the other from 
Mobile to an Atlantic port in France ;” and reserving to the 
owners of the vessel the right to send her, “ after the termina- 
tion of the first voyage, to any other port in Europe to load for 
any portin the United States, proceeding from such port to 
Mobile to commence the second voyage,” and the further right, 


30 
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“in case France should engage in war, to annul the contract for 
the second voyage,”—on France becoming engaged in war 
befere the termination of the first voyage, the owners of the 
ship have the option, to be exercised by them within a reason- 
able time, and notice thereof to be given to the charterer, to annul 
the contract for the second voyage; but, on their failure to 
exercise this optional right, they are bound to offer, within a 
reasonable time after the termination of the first voyage, to 
make the second voyage, uniess discharged or excused by the 
charterer from making that offer ; and, failing to make that offer 
within such reasonable time, they cannot hold the charterer 
liable, on his abandonment of the contract, for failing to furnish 
a cargo for the second voyage.—Murrell & Whiting v. Sumner, 
6. Sane, as to time of performance and breach—What is a reasona- 
ble time, within which an offer of performance must or may be 
made, is often a question for the court; but, where a charter- 
party, providing for two voyages from Mobile, one'to Toulon, 
and the other to some Atlantic port in France, secures to the 
owners of the vessel the right to send her, after the termination 
of the first voyage, “to any other port in Europe to load for 
any port of the United States, proceeding from such port to 
Mobile te commence the second voyage,” it is a question for 
the determination of the jury, whether an offer to perform the 
second voyage is made within a reasonable time after the term- 
ination of the first ; and this, notwithstanding the written evi- 
dence in the case, consisting of the correspondence of the parties, 
shows the dates at which the vessel touched at her several 
SN Re neato iste iso We'wis'v see V's + 4 '0'o Ws s/e osicle see's sh css cwee wees 
7. Same, as to measure of damages for breach by charterer.—In the 
absence of special circumstances, it is the duty of the master of 
a chartered vessel, on the failure or refusal of the charterer to 
furnish the cargo as agreed on, to avail himself of all ordinary 
means and proper opportunities to obtain another cargo; and 
if he neglect to perform this duty, the owners cannot hold the 
charterer liable for the increased damages resulting from such 
NS i es en rr eee eee ee ee eee 
8. Rule of construction of contracts——The rule is well settled, that 
a contract is to be construed most strongly against the party 
promising ; and where it is susceptible of two constructions, 
one of which will defeat, and the other give effect to it, the lat- 
ter construction will be adopted.—Hunter v. McCraw........ 518 
9. Construction of unte-nuptial contract.—An ante-nuptial contract, 
securing to the wife’s separate use the property then owned by 
her, together with that which she might afterwards receive or 
acquire, with power “ to give, grant and dispose of her separate 
estate, as she shall think proper and fit, by will or otherwise ;” 
and then conveying the property to a trustee, in trust that the 
wife shall have the use and benefit of the property, if she shall 
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require it, “during her natural life-time,” and, in the contin- 

gency of her dying without a will, that the property shall be 

divided equally among her children,—does not restrict the 

interest of the wife to a life estate, with a power of disposition 

by will—Booker v. Booker’s Adm'r..........-.seeccesnceeee 473 
10. Modification of ante-nuptial contract—Husband and wide may, 

by subsequent agreement founded on sufficient consideration, 

modify an ante-nuptial contract, containing a stipulation on the 

part of the husband that the persons to whom the wife might 

bequeath her property might possess and enjoy it; and an 

agreement between them, to the effect that the husband should 

possess her land during his life, in consideration of valuable 

improvements thereon erected by him, is a modification, pro 

tanto, of the ante-nuptial contract........ccsccceesseccccces . 473 
11. Validity of post-nuptial contract.—A feme covert, having a sep- 

arate estate secured by ante-nuptial settlement, with absolute 

power of disposition over it, may enter into a contract with her 

husband, to the effect that he should possess the land during his 

life, in consideration of valuable improvements thereon to be 

erected by BM. .. wccserccevetisnn sindewhhsseNenemeaameee 473 
12. Alteration of written contract by parol. Although a written 

contract may be changed or modified by a subsequent parol 

agreement; yet loose or casual admissions or declarations of 

one party, apart from the other, and making no allusion toa 

change of contract, cannot avail to overturn the terms of a prior 

written contract.—Smith’s Executor v. Garth.........eeeeee. 368 
13. Merger—Although a promissory note, not under seal, may not 

be a merger of the contract for which it was given; yet the 

payee cannot recover on the original consideration, when his 

recovery on the note is defeated by proot of a material altera- 

tion by him, without the assent of the maker, which rendered 

the note void.— White v. Haass. ..20. 6.0. cstt esses ses eteee 430 
14. Non-performance of contract—Where a workman, having 

been authorized by his employer to examine and decide upon 

the quality of the lumber to be used in the work, which the 

employer himself had agreed to furnish, but which he had 

engaged a third person to procure for him, failed to enter on 

the performance of the work under his contract, but did not no- 

tify his employer 6f the unsuitableness of the lumber,—held, that 

the agency did not authorize the workman to create an excuse 

for his non-performance and neglect of duty as undertaker, 

by failing as agent to give notice to his employer, within a rea- 

sonable time, that the lumber was unsuitable for the work. 

Moore v. Lea's Adm’. «0.0.00 casesesiessivdc steeds oo bale iierd 375 
15. Time of performance.—When no time is specified for the per- 

formance of the contract, by which the vendor bound himself 

“to make titles thereto provided he received or could get them,” 

or, in default thereof, to refund the purchase-money, the pre- 
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sumption is, that the parties intended it to be performed within 
a reasonable time ; and sixteen years is, prima facie, a reasona- 
ble time.—Skinner v. Bedell’s Adm’r...........0..eeeeeeeees 


CORPORATION. 


1. Powers of corporate authorities of Cahaba to fine and imprison. 
Under the act incorporating the town of Cahaba, (Toul. Digest, 
817, 22 6, 8,) each member of the town council is invested with 
authority as a magistrate, within the corporate limits of the 
town, to impose fines not exceeding $50, and to imprison for not 
more than three days, for the violation of a municipal ordinance ; 
but, before the power to imprison can be exercised, there must 
have been a judicial ascertainment of the fact that such ordi- 
nance had been violated; and the charter does not confer on 
the town council, as a judicial body, power to adjudge fines. 
CCL ales cla babbse0sbs Se becbinsedece sess 

2. Validity of by-law respecting retailing of spirituous liquors.—The 
decision in ex parte Burnett, 30 Ala. 461, asserting the invalidity 
of a municipal ordinance which fixed the price of a license for 
retailing spirituous liquors at $1,000, re-affrmed.............. 


COSTS. 


1. When decree as to costs is revisable on error.—The question of 
costs, ina chancery cause, is revisable on error, when the record 
discloses a substantial ground of appeal.—Garner v. Prewitt.. 

2. Costs on error in chancery cause-—The chancellor’s decree having 
been reversed on error, at the instance of the defendant, so far 
as it directed a deduction from his debt against an insolvent 
estate for the value of the widow’s dower interest which he 
claimed, and affirmed on all his other assignments of error, the 
costs of the appellate court were imposed on him, because it 
appeared that he was not entitled to claim any interest in the 
widow’s dower.—Saltmarsh v. Smith...............ceceeeee: 


CRIMINAL LAW. 


1. Selling liquor to student at school—A writing school, though to 
continue for the term of 20 days only, is a school within the mean- 
ing of section 3280 of the Code, prohibiting the sale of spiritu- 
ous liquor to a minor student or pupil of any “ college, school 
‘or academy.” —Farrall v. The State...........ccecccecccucees 

. Burden of proof as to consent of parent or guardian—In an 
indictment under this section of the Code, the burden of proving 
the consent of the minor’s parent or guardian is on the defend- 
ant, and not on the prosecution to prove the want of it........ 

3. Lending pistol to minor—Where the prisoner, having in his 

drawer a pistol belonging to another, and being asked by a 
minor to lend it to him, replied, “It is not mine, but belongs to 
another man; I have nothing to do with it; you can take it if 
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or 


-I 


8. 


9. 


you choose; it was left here by Mr. C., who will return in four 
or five days, and it should be here when he returns and calls 
for it;” and, on the permission thus granted, the minor after- 
wards took the pistol,—held, that this constituted a violation of 
the act of 1856, (Session Acts, 1855-56, p. 17,) making it a mis- 
demeanor “ to sell, give or lend” certain deadly weapons to a 
minor.—Coleman v. The State...........ccceecceccccceccees 
Embezzlement.—Under an indictment against a clerk for the 
embezzlement of a bill of exchange, (Code, 3 3143,) a conviction 
may be had on proof that the prisoner fraudulently disposed of 
the bill, which had come-to his possession by virtue of his em- 
ployment, although it first came to the possession of his em- 
ployer.—Lowenthal v. The State............ceeecscecesecees 


. Sufficiency of indictment—An indictment for embezzlement, in 


the form prescribed by the Code, (p. 702, No. 36,) is sufficiently 
Certain a GeGales..... . oss csc cckwe neve sacsenunesnee nen 
Gaming at saddler’s shop —A building ia which the business of 
a saddle and harness maker is carried on, is a “ public house” 
within the meaning of section 3243 of the Code; and where such 
building consists of two stories, the lower of which is used by 
the owner for the purpose of carrying on his said business, a 
back room in the second story, accessible only by an external 
staisway, and used by a journeyman of the owner as a sleeping 
room, is within the prohibition of the statute, when it is shown 
that the room was not rented by the owner to the said occu- 
pant, but furnished to him under the contract of employment, 
which bound the owner to board and lodge the latter —Bentley 
Vi FR UNO i cinvices cans ccae-cadvcweass case eheeeee ReReneee 


. Obstructing public road — Sufficiency. of indictonat An indict- 


ment under section 1176 of the Code, charging that the defend- 
ant “did obstruct a certain public road,” which is particularly 
described, “ by a fence, bar, or some other impediment, without 
leave of the court of county commissioners first had and obtain- 
ed,” is fatally defective—Johnson v. The State............... 
Admissibility of slave’s confessions—A slave, while in prison 
under a criminal charge, having been induced to make several 
confessions, by an implied promise that his master would sell 
him and not let him be hung, the fact that he was still kept in 
prison, and that these confessions were offered in evidence 
against him on his trial, is not sufficient to show that the influ- 
ence of such inducements was entirely removed from his mind, 
so as to render a subsequent reiteration of the confession com- 
petent evidence against him on a second trial—Bob v. The 


Admissibility of part of confession or conversation—When the 
prisoner’s confessions have been proved against him by the 
State, he has the right to prove the remainder of the conversa- 
tion relating to the same subject ; but he cannot move to exclude 
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the evidence adduced by the prosecution, because the witness 
had stated “ that he did not remain to hear the entire conversa- 
Bik iar ts earkwwene oe Seneboredeopnenes ent soses 
10. Admission implied from silence—A slave being summoned to 
the presence of a company of white persons, among whom were 
his master and mistress, for the purpose of having his shoes 
compared with the measure of certain tracks supposed to have 
been made by the perpetrator of a crime whom they were en- 
deavoring to discover ; and several of the company exclaiming, 
when it appeared that there was a perfect correspondence be- 
tween his shoes and the tracks, “ that they were the shves that 
made the tracks,”—held, that this exclamation, with the fact that 
the slave made no reply to it, was not admissible evidence 
against him, as an implied admission..............cceeeeeee 
11. Relevancy of evidence identifying and describing place where as- 
sault was committed.—The identity and description of the place 
where the alleged assault was committed being a material ques- 
tion in the case ; and it being shown that the accused had under- 
taken to pilot the person assaulted through the woods, a wit- 
ness who had seen the person assaulted, both before and after 
the commission of the assault, the intervening period of time 
being three or four hours, may be asked by the prosecuting 
attorney, “if he examined a place designated by H. [the assault- 
ed person] as the place where he was shot,” when it appears 
that the question was introductory of another resfecting the 
marks of a recent struggle in the designated place, and that the 
court instructed the jury, at the time the evidence was admitted, 
“that the designation of a place by said H., as the place where 
he was shot, would be no evidence that it was the place where 
he was shot, nor that he was shot atall.”—Magee v. The State. . 
12. Sufficiency of sci. fa. against defaulting witness—A scire facias 
ona judgment nisi against a defaulting witness summoned to 
attend before the grand jury, which is made to subserve the 
double purpose of writand declaration, and which only sets out 
the judgment n7si, wherein all the facts necessary to show a com- 
pliance with the requisitions of the statute (Code, 2 3492) are 
not stated, will not support a final — against such wit- 
ness.—Durden v. The State..... ety SETS eT Te eT TT Lee e ee Te 
13. Sufficteney of recognizance, and proof in aid of it—Where an 
undertaking of bail stipulates that the principal shall appear at 
the then next term of the circuit court, and from term to term 
thereafter until discharged by law, “to answer an indictment 
pending in said court against him,” but does not otherwise 
describe or identify the indictment, the State may (Code, 3 3679) 
adduce proof to the court of “the particular case to which the 
undertaking is applicable,” on the failure of the principal to 
appear; and if the judgment nisi recites that such proof was 
adduced, and the record does not show that the recital is un- 
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true, the appellate court will presume that the proof was com- 
petent and sufficient.—Vasser v. The State.................. 586 
14. Charge to juru, ignoring proof of time and place, held erroneous. 
A charge to the jury, authorizing them to find the defendant 
guilty, without determining whether the offense was committed 
within the county in which the indictment was found, and within 
the period of time covered by the indictment, is an error which 
will work a reversal of the judgment.—Farrall v. The State... 557 
15. Charge on admissibility of confessions referring legal question to 
jury.—A charge instructing the jury, “that if the prisoner’s 
confessions were extorted from him by any sort of fear or hope 
of favor, they must disregard such confessions,” refers to the 
jury the decision of a legal question, and should, for that rea- 
son, be refused.—Bob v. The State............cccccceccccces 560 
16. Charge on sufficiency of circumstantial evidence—A chargeto the - 
jury in a criminal case, where the evidence against the accused 
is entirely circumstantial, “that they are bound to acquit the 
defendant if there is a single link wanting in the chain of circum- 
stantial evidence,” is calculated -to confuse or mislead the jury, 
and, for that reason, should be refused.—Tompkins v. The State, 569 





CUSTOM. 

1. Requisites of custom—The “ universal practice and understand- 
ing of persons employed in navigating ” a particular river, does 
not, per se, coustitute a custom.—McClure & Co. v. Cox, Brain- 


2. Admissibility of parol evidence of custom in construction of bill of 
lading.—Parol evidence is admissible, to show that the words 
“ dangers of the river,” as used ina bill of lading, by usage and 
custom included dangers by fire..............ccecccccrecces 617 
3. Same.—Where a bill of lading recites that cotton was shipped 
on a steamboat, parol evidence is admissible, to show that it was 
customary for steamboats, when the river was low, to carry 
barges in tow, and to store freight, at their option, on either the 
boat or the barge. (Sronn, J., dissenting.).........ecceeeeees 617 
4. Proof of custom as to punishment of slaves——Where the question 
is, whether a punishment inflicted on a slave was reasonable or 
cruel, it is competent to prove the rule, if there be any, among 
slaveholders generally, in correcting their slaves.—Hall v. 
Se ee eee reer ef eeer rn rey yee 227 


DAMAGES. 

1. Measure of damages for breach of charter-partyn——In the 
absence of special circumstances, it is the duty of the master of 
a chartered vessel, on the failure or refusal of the charterer to 
furnish the cargo as agreed on, to avail himself of all ordinary 
means and proper opportunities to obtain another cargo; and 
if he neglect to perform this duty, the owners cannot hold the 
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charterer liable for the increased damages resulting from such 
neglect.—Murrell & Whiting v. Sumner..... Pe re ere 


2. Burden of proof on question of damages——The owners of the 
chartered vessel having proved their offer to make the second 
voyage, as stipulated, within a reasonable time after the termi- 
nation of the first, and the failure of the charterer to furnish the 
cargo as agreed on, the onus devolves on the charterer of prov- 
ing, in mitigation of damages, that another cargo for the vessel 
might have been obtained by the use of ordinary means and 
proper opportunities on the part of the master or owners..... 

3. Recoupment for rents and profits—In an action at law on a title- 
bond, to recover damages for a breach caused by a failure of 
the vendor’s title, the defendant cannot recoup for the rents and 
profits of the land received by the purchaser.—Green v. Allen, 

4, Damages for conversion of slaves by administrator.—Where an 

administrator is enjoined in equity from removing or disposing 
of slaves which he had bought at his own sale, made under an 
order of the orphans’ court after the settlement of the estate 
had been removed into chancery; and, notwithstanding the 
injunction, afterwards carries off and sells a portion of them,— 
he is chargeable, on final hearing, the sale being set aside by 
the chancellor, with the value of these slaves at the time they 
were so disposed of by him.—Pearson v. Darrington......... 
. Measure of damages to purchaser for fraud and failure of consid- 
eration.—The purchaser of a slave, when sued on the note given 
for the price, is entitled to reduce the recovery to the actual 
value of the slave, on proof that the vendor falsely represented 
the slave not to be addicted to running away, and that the slave, 
after remaining in his possession about two months, ran away 
without cause, and had never been regained ; but he cannot, in 
such case, claim exemption from the payment of the entire pur- 
chase-money, as for a total failure of consideration, when it 
appears that he never offered to rescind the contract—Ward 

ER oO Eee eee he Te rer Ts Pere, Te et eee 

6. Measure of damages on bill of andenge —The purchaser of a bill 
of exchange, at a usurious rate of discount, can only recover 
from his immediate endorser the sum paid, with legal interest. 
POOREG Ee BnOs Ws WENO. os eins osc cce ccecccccccenccccees 


or 


DEEDS. 

1. Instrument held will, and not deed—A writing under seal, in 
form a deed of gift ; executed by husband and wife ; purport- 
ing to convey to their children, by the words “have given, 
granted, and bestowed, and, by these presents, do give, grant, 
and bestow,” all the real and personal property composing the 
wife’s separate estate, “under the following reStrictions, re- 
servations, and conditions ;” reserving to the wife a life estate 
in all the property ; and further providing, “ that the foregoing 
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gift is to take effect” at her death, that her husband is to be 
appointed her executor, and that he “shall keep the property 
together for two years for the benefit of the children, until all 
of the estate can be wound up, when the said gifts are to be 
distributed,”—is a will, and not a deed.—Mosser v. Mosser’s 
PP UTPT TVET TTT CeCe T Tee ee ee 
2. Assignment of equity of redemption.—An equity of redemption, 
after the law-day of the mortgage has passed, may be assigned 
by the mortgagor by deed ; and the assignee may assert his 
right by bill to redeem.—Paulling v. Barron, Meade & Co..... 
3. Assignment by widow of right of dower.—A transfer by a widow 
of her right of dower, before dower has been allotted to her, 
otherwise than by release to the terre-tenant by way of extin- 
guishment, is wholly inoperative as a conveyance.—Saltmarsh v. 


551 


Smith «000.2006 Sobers eccessceveseesecentceess thee eneennne 404 


4. When fraud avoids deed at law.—The only fraud, which, at law, 
is admissible to avoid a deed, is that which goes to its execu- 
tion ; consequently, the appellate court will not reverse on 
account of the exclusion of evidence of fraud, unless it is shown 
that such fraud went to the execution of the deed.—Thompson 
Va iss. 0ei sn wisn wsdns nnd nod aheens ote che meee 

5. Void deed not reformed in equity. —Equity will not reform a sher- 
iff’s deed, on account of an incorrect description of the land, 
when the sale itself was a nullity because the judgment under 
which it was made was void.—Martin v. Dollar.............. 

6. Construction of ante-nuptial contract—An ante-nuptial contract, 

securing to the wife’s separate use the property then owned by 
her, together with that which she might afterwards receive 
or acquire, with power “to give, grant and dispose ot her sep- 
arate estate, as she shall think proper and fit, by will or other- 
wise ;” and then conveying the property to a trustee, in trust 
that the wife shall have the use and benefit of the property, if 
she shall require it, “ during her natural life-time,” and, in the 
contingency of her dying without a will, that the property shall 
be divided equally among her children,—does uot restrict the 
interest of the wife to a life estate, with a power of disposition 
by will—Booker v. Booker’s Adm’r...........0..ceeeeeeeees 
. Equitable mortgage not required to be recorded.—The act of 1828, 
(Clay’s Digest, 255, 2 5,) requiring the registration of “all deeds 
and conveyances” of real or personal property in trust to 
secure debts, does not include an agreement, not under seal, by 
which an incorporated railroad company, in consideration of an 
engagement by the other party to act as its agents in the pur- 
chase and shipment of iron, “pledges the real and personal 
estate of said company” to secure the said agents.—Fash v. 
TTT TTP TT TET eter 

8. When purchaser at sheriff’s sale will be protected against unrecord- 

ed deed of trust.—If a judgment creditor, not having actual notice 
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of a deed of trust not duly recorded, becomes the purchaser at 
the sheriff’s sale under his own judgment, he is entitled to pro- 
tection as a purchaser without notice, although the deed of 
trust had been recorded before the sale under execution...... 


9. What is general assignment—A mortgage or deed of trust, by 


which one partner, who, on the dissolution of the partnership, 
agreed to take all the partnership property and assets, and 
bound himself to pay all the partnership debts, conveyed al! the 
partnership effects, together with all his individual property, to 
the sureties on his bond of indemnity to his co-partner, for their 
security and indemnity against liability for the partnership 
debts, is a general assignment, (Code, 3 1556,) and, on proof of 
the grantor’s insolvency, enures to the benefit of his individual 
creditors equally with the secured creditors—Warren v. Lee & 
CC Eaaieh cnbe os seabeehdhkG 46555505 GA ESebOata Se vce 


10. Validity of deed of trust for benefit of specified creditors—A 


deed of trust, by which a debtor conveys a portion of his prop- 
erty to a trustee, for the benefit of certain specified creditors, 
is not rendered fraudulent and void as against other creditors, 
by a provision to the effect that, after payment in full of the 
secured debts, with the costs and charges attending the execu- 
tion of the trust, the residue of the proceeds of sale of the prop- 
erty conveyed shall be paid over to the grantor or his order : 
such a provision is not a reservation “in trust for the use of 
the party making the same,” within the meaning of section 1550 
of the Code, since the law itself would imply such reservation 
in the absence of an express stipulation in the deed.—NMiller v. 
CR be ies buhponbniwobedsavewecns cos eer eee 


DEPOSITION. 
1. When motion to suppress deposition must be made—tThe statute 


(Code, 3 2328) requiring that a motion to suppress an entire 
deposition must be made “before entering on the trial,” the 
court may properly refuse to entertain such motion after the 
trial has commenced, although the party’s attorney states that, 
“in the hurry of preparation for trial, he had forgotten to make 
the motion” at the proper time, and offers to let the cause 
stand in the same position before the court as though it had 
been made at the proper time—McArthur v. Carrie’s Adm’r... 


2. Same—A motion to suppressa deposition, taken without inter- 


rogatories and without any cross examination, on account of the 
insufficiency of the notice, comes too late when made at the 
NO Seis webb scbedewecdecresescas 


3. Motion to suppress on account of defects in certificate of commis- 


sioner.—It is no objection to a deposition, (Code, 3 2322, 2323,) 
that it is not affirmatively shown that the answers of the witness 
were reduced to writing, either by the commissioner, the wit- 
ness, or some impartial person, as nearly as may be in the lan- 
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guage of the witness: if the answers contain no marks of suspi- 
cion on their face, these requirements of the statute will be 
presumed to have been complied with, in the absence of evi- 
dence to the contrary.—Thrasher v. Ingram...............00. 645 


DETINUE. 

1. Against whom action lies—Detinue does not lie against one 
who has been dispossessed of the property by legal process, 
unless the legal custedy of the property was terminated before 
the levy of the writ: if the property is in the sheriff’s actual 
possession when the writ is issued and put into his hands, hav- 
ing been seized under a previous writ against the same defend- 
ant, at the suit of a former administrator of the plaintiff’s intest- 
ate, it cannot be taken under the second writ, unless the first 
levy was dismissed before the second writ was issued.—McAr- 
Char 0. TMT H: MONS. 60:05 cic cecvacccse ds sicseheeeeeeeeees 75 

2. When bailor of hired slave may maintain action —If the bailee of 
a hired slave is deprived of his possession during the term by 
a third person,and thereupon notifies his bailor that he declines 
to sue for his recovery, and requests the latter to sue, the bailor 
may maintain detinue for the slave against such third person, 
without waiting for the termination of the bailment.—Sims v. 
TO 5ok nhs cds Lawoncidss isis svn ine scene ocean eee 353 

3. Outstanding title in third person.—Where the plaintiff’s right of 
action is founded on his prior possession, the defendant cannot 
set up an outstanding title in a third person, without connecting 
OSs 65.545 nsiss0 ws toda eke >s ceaebabanee uae .... 353 

A. Breach of detinue bond, and defense—A voluntary nonsuit by the 
plaintiff is a breach of a detinue bond, conditioned as the stat- 
ute requires; and the fact that the property sued for belonged 
to him is no defense to an action on the bond, though admissible 
in mitigation of damages.—Savage v. Gunter................ 467 

5. Sufficiency of verdict—A verdict in detinue, in these words: 
“We find all the issues for the plaintiff, and that the slaves 
named in the proceedings,” {specifying them by name,] “are 
the property of plaintiff, and that the said slaves are in value 
worth as follows,” &c.; “and as the plaintiff releases all dam- 
ages for hire, we assess the value of said slaves, to-wit, $3,456, 
as damages for the plaintiff, to be discharged upon the delivery 
of said slaves by defendant to him,”—is substantially correct 
and proper in form.—Rambo v. Wyatt’s Adm’r.............4. 363 

6. Judgment corrected and affirmed.—In detinue, a judgment on 
verdict for the plaintiff, “that he recover of said defendant 
the said slaves,” {naming them,) “and, on the failure of said 
defendant to deliver said slaves to plaintiff when said plaintiff 
demands them, then that said plaintiff have and recover of said 
defendant the said sum of $3,450, his damages so assessed by 
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the jury,"—thongh notin the proper form, will be corrected 

ID, os, ehh sien wo Wau dn ald alle ceeds wiwes 363 
7. Form of judgment on voluntary nonsuit.—If the plaintiff in detinue 

suffers a voluntary nonsuit, the court can only render a judgment 

for costs for the defendant.—Savage v. Gunter.............-. 467 
8. Conclusiveness of judgment of nonsuit on question of ownership. 

If the plaintiff in an action of detinue suffers a voluntary non- 

suit, the judgment is not conclusive on him, in a subsequent 

action on the bond, as to the question of ownership...... eee. 467 





DOMICILE. 


1. Domicile of voter as affected by change of residence.—If a voter 
goes to another county, for a temporary purpose only, and with 
the intention of returning, this does not work a change of dom- 
icile, nor a forfeiture of his right to vote in his own county. 
a: puto huts eye Uvkhes keviee ke essen ees.c 149 
2. Proof of domicile by reputation and declarations.—A party’s pres- 
ent or former residence cannot be proved by reputation, or 
common report; nor are his declarations competent evidence to 
prove his former place of residence, when the question arises 
in a controversy between third persons; but the declarations 
of a party on leaving home, or immediately previous thereto, or 
while on a journey, explanatory of the act or object of leaving 
home or performing such journey, are competent evidence, on 
the principle of res geste, whenever the act itself is material... 149 


DOWER. 


1. Assignment by widow of right of dower—A transfer by a widow 
of her right of dower, before dower has been allotted to her, 
otherwise tban by release to the terre-tenant by way of extin- 
guishment, is wholly inoperative as a conveyance.—Saltmarsh 


2. Dower not barred by statute of limitations, nor by staleness of de- 
mand.--The act of 1843, (Clay’s Digest, 329, 3 93,) limiting “all 
actions for the recovery of lands, tenements, or hereditaments,” 
to ten years after the accrual of the cause of action, does not 
apply to suits for dower ; nor is a court of equity authorized to 
treat a claim to dower as a stale demand, on account of the mere 
lapse of time short of twenty years, independent of other equi- 
table circumstances—Owen v. Campbell......... vebhecsees. CFR 


ENTRY AND DETAINER—ForcriBie anD UNLAWFUL. 


1. What title will support action —A party in possession of a house 
and lot, under an agreement with the owner to keep possession 
of the same, together with some articles of household furniture, 
until demanded, has such an interest as will support an action 
of forcible entry and detainer—House v.Camp.........-..- 542 
2. What possession will support action.—Where the plaintiff did 
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ENTRY AND DETAINER—continvep. 


not reside on the premises sued for, but claimed to hold them 
as tenant at will or sufferance for the owner, neither the fact 
that he had wagons and straw-cutters in the house, nor the fact 
that another person also had there wagons and other imple- 
ments of his trade, nor the fact that yet another person, with 
his family, was living there temporarily, nor all of these facts 
together, authorize the court to announce, asa legal conclusion, 
that the plaintiff did not have such possession as would enable 
him te maintain the action. .....0i..cciercaecescpe¥eceeeveue 541 
3. Description of premises in complaint.—“ A certain house and lot 
in the city of Wetumpka in said county, in that part of said 
city known as ‘ Miller’s survey,’ being known as the east half of 
lot number 21 in said survey, on which is a house recently oc- 
cupied by Mrs. B. M. D.,”—held a sufficient description of the 
promsines Ome: Ge... 65 cs ccc sesceDebese bene eeee ee rehete 541 
4. Description of plaintiff’s estate in complaint —An averment in the 
complaint, that the plaintiff “was lawfully possessed” of the 
premises sued for, “ was in possession, and claimed said prem- 
ises as tenant under one B. M. D., and had been in possession 
of said premises for the space of six months previous thereto,” 
is a sufficient description of plaintiff’s estate.......... es 541 
5. Description of premises in judgment entry—When the complaint 
contains a sufficient description of the premises sued for, an 
insufficient description in the judgment entry, aided by a refer- 
ence to the antecedent description in the record, is also suffi- 
DE iri apo e cave sabe nsanens Btie ultra ss oe annewaieran hee 541 





ERROR AND APPEAL. 
I. Wuen AppgEat Lizs. 


1. From decree in chancery.—A decree which leaves unsettled the 
equities relating to two items of account,as to which a refer¢ 
ence is ordered, is not final, although it ascertains and deter- 
mines all the other equities of the case —Garner v. Prewitt... 13 

2. From decree of partial distribution—An appeal does not lie, in 
favor of the personal representative, froma decree of partial 
distribution, until after the final settlement of the estate, although 
the court had no jurisdiction to render the decree.—McAlllis- 
WOE TET Pe TROMPAGR.... occ cesceesccsops cove vaduatawewae 497 


II. Practice. 


3. Voluntary execution of decree—In a chancery cause, the appel- 
Jant will not be permitted, while retaining the benefits which 
he has derived from a voluntary execution of the decree or any 
particular branch of it, to assign errors in reference to it, when 
the appellees cannot be placed in statu quo, and when the court 
cannot see that no injury will result to them; but, in such case, 
the court will strike out the assignments of error relating to 
that part of the decree which has been thus executed, or, if 
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the whole decree has been executed, dismiss the appeal.—-Gar- 
SING bi siasics vi bndea eee cecwess Senate babes Saree 13 
4. Consensus tollit erroren—Where the parties to a pending 
chancery suit enter into an agreement respecting the matters of 
account in controversy between them, and the chancellor’s de- 
cree is thereupon rendered in accordance with such agreement, 
neither party can be heard to assign error in reference to these 





ee oe Se on Ook eer ey re oe oe .. 13 
5. Same.—A party cannot complain on error of an order which 
was made with his consent.—Winter v. Rose................ 447 


6. Waiver of defect in summons.—A defendant in a chancery cause, 
having appeared without objection in the court below, cannot 
take advantage on error of a defect in the summons.......... 447 

7. When decree as to costs is revisable on error.—The question of 
costs, ina chancery cause, is revisable on error, when the record 
discloses a substantial ground of appeal_—Garner v. Prewitt.. 13 

8. Assignments of error not noticed unless insisted on.—In civil 
causes, the appellate court is not bound to express any opinion 
on those assignments of error which are not insisted on by 
counsel.—Weathers v. Spears....... er ee ee 481 

9. Error without injury—Where the record clearly shows that 
the plaintiff never can recover, the appellate court will not, at 
his instance, examine into the correctness of any of the adverse 
rulings of the primary court.—Hailey v. Falconer............ 536 

10. Same.—Although a recovery can never be had by the plaintiff 
without an amendment of his complaint, the appellate court 
will reverse and remand in his favor, on account of the admis- 
sion of illegal evidence, when the record does not show that 
the complaint may not be so amended as to authorize a recov- 
ery by him.—Cox’s Adm’r v. McKinney................00--6- 461 

ll. Error without injury in exclusion of evidence—The exclu- 
sion of evidence offered by the plaintiff, to show that the de- 
fendant “had a beneficial interest in the property sued for,” 
is not a reversible error, when the record clearly shows that 
the plaintiff could neither have been injured by the exclusion 
of the evidence, nor benefited by its admission —Thompson v. 
ee ek Se PTE See ee Pete TTT TOT OT TET TERE EEO 99 

12. Error without injury in admission of irrelevant evidence——The 
admission of irrelevant evidence will not work a reversal of 
the judgment, when the record clearly shows that it could not 
have injured the appellant ; as where the plaintiff is allowed to 
prove an unsuccessful attempt on his part to comply with a 
promise which was subsequent to the contract sued on, and 
which was without consideration Greene v. Allen........... 215 

13. Exclusion of evidence offered without necessary preliminary proof. 
The exclusion of evidence prima facie incompetent, when not 
offered in connection with the necessary preliminary proof on 
which its admissibility depended, is not a reversible error, 


ig 
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although the bill of exceptions shows that such preliminary 

proof had been previously offered, for a specified purpose for 

which it was not competent, and excluded.—_Thompson v. Drake, 99 
14. Error without injury in admission of redundant evidence—The 

admission of evidence which is simply superfluous or redundant, 

the plaintiff’s case being conclusively established without it, is 

not an error of which the defendant can complain.—Sims v. 

PTT CT TTT 353 
15. Error without injury in charge too favorable to appellant—A 

charge to the jury, making the validity of the plaintiff’s letters 

of administration depend on the sufficiency of parol evidence, 

when they are valid on their face, is not an error of which the 

defendant can complain...............08% ace neengeeGie wee. 353 
16. Error without injury in sustaining demurrer to special plea.—The 

erroneous sustaining of a demurrer to a special plea, when the. 

record shows that the contestant had the full benefit of the 

same defense under the issue joined on his other pleas, is not 

an available error.—Stedham v. Stedham........... dele Sew 525 
17. Presumption of variance in support of judgment—Where the 

complaint does not, except by legal intendment, state the amount 

of the note sued on; and the bill of exceptions, while purport- 

ing to set out all the evidence, does not show the amount of the 

note read in evidence, the appellate court will presume, in favor 

of the correctness of a general charge against the plaintiff’s 

right to recover, that there was a fatal variance in amount be- 

tween the note described in the complaint and that read in evi- 

dence.—Fournier v. Black. .°.......scccccsccessacsesuecn ie tet Ae 
18. Error without injury, in not requiring counter notice——The con- 

testing party caunot complain on error of the refusal of the 

probate judge to require his opponent to give counter notice 

of votes illegally received or rejected, when it appears from the 

record that the probate judge, in recounting the votes, did not 

reject any vote which had been cast forthe contestant, nor 

receive and count any vote for his opponent which had been 

rejected-—Gridin. v: Wall... ... ccc cccccdsbua ret seteunsee’ 149 
19. Injury presumed from error.—When the record does not show 

the number of votes found for either party on the final re-count- 

ing by the probate judge, the appellate court cannot intend that 

the counting of illegal votes for the party declared elected was 

an error harmless to the contestant, but must presume injury 

from the error.—Griffin v. Wall............cceecscccceseces 149 
20. Presumption as to regularity of service of summons.—Mere iden- 

tity of name will not, after judgment by default, authorize the 

appellate court to presume, for the purpose of reversing the 

judgment, that the sheriff who executed the summons on one 

of the defendants was a party to the suit—Cumming v. Richards, 459 
21. Preswnption in favor of ruling of primary court-—Where a 
witness testified, on cross examination, that he informed plaint- 
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iff of the unsoundness of the slave in controversy, and advised 
him to send the slave back to defendant; and was asked, on re- 
examination by the plaintiff, what plaintiff’s reply was when 
informed of the condition of the slave,—held, that the appellate 
court would not presume, against the ruling of the court below, 
that the plaintiff’s reply, which was not set out in the record, 
was competent evidence.—Humphries v. Bradford........... 500 
22. Conclusiveness of judicial decisions.—When a case is brought a 
second time to the supreme court on error or appeal, the cor- 
rectness of the opinion formerly pronounced in it cannot be 
questioned.—Pearson v. Darrington.............0eceeeeeeee 227 





Ill. Jupeuent. 


23. Reversed and rendered.—In reversing the decision of the circuit 
court, affirming the judgment of the probate judge ina con- 
tested election case, the appellate court will itself render the 
judgment which the circuit court ought to have rendered, 
whenever the record enables it to do so._-Griffin v. Wall...... 149 

24. Corrected and affirmed.—In detinue, a judgment on verdict for 
the plaintiff, “that he recover of said defendant the said 
slaves,” (naming them,) “and, on the failure of said defendant 
to deliver said slaves to plaintiff when said plaintiff demands 
them, then that said plaintiff have and recover of said defendant 
the said sum of $3,450, his damages so assessed by the jury,’”— 
though not in the proper form, will be corrected on error, 
and affirmed.—Rambo v. Wyatt’s Adm’r....... eveius cccvcce 563 


ESTATES OF DECEDENTS. 


1. Sale of decedent’s lands by orphans’ court.—Devised lands may be 
sold, under an order of the orphans’ court, (Clay’s Digest, 224, 
2.16,) for the payment of a decedent’s debts; and the proceeds 
of sale will be assets in the hands of the administrator.—Pear- 
eT Pere Te eT TT TT eee TTT ETT 227 

2. Same——Under the act of 1822, (Clay’s Digest, 224, 3 16,) the 
orphans’ court had no. jurisdiction to order the sale of a dece- 
dent’s real estate, for the purpose of paying debts or making 
equal distribution, when the petition for the sale failed to show 
that the decedent, at the time of his death, had or owned some 
right or interest, either legal or equitable, in the lands proposed 
to be sold, which was in its nature descendible to his heirs. 
Pettit’s Adm’r v. Pettit’s Distributees...............0.0.000: 288 

3. Sale of personalty.—The jurisdiction of the probate court, to 
order a sale of the personal property belonging to a decedent’s 
estate, is derived solely from the statute, (Code, 23 1743, 1796,) 
and is special and limited; consequently, it has no jurisdiction 
to make an order of sale, on the petition of the administrator, 
which does not specify the purpose and object of the sale. 
(Stone, J., dissenting.)—Ikelheimer v. Chapman............+++ 676 
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4, Sale of personalty set aside in equity.—If an administrator obtains 
an order of sale from the orphans’ court, after the settlement 
of his administration has been removed by the distributees into 
chancery, and becomes himself the purchaser of a large num- © 
ber of slaves, it is the duty of the chancellor, at the instance of 
the distributees, to enjoin the removal of the slaves hy the ad- 
ministrator, and, on final hearing, to set aside the sale as embar- 
rassing the administration of the estate; and the sale being 
set aside, the administrator is not entitled toa credit for the 
hire of the slaves during the iime of their retention on the 
estate under the injunction.—Pearson v. Darrington.......... 227 
5. Validity of bond given by administrator for application of pro- 
ceeds of sale of land.—A bond given by an administrator, condi- 
tioned as required by the act of 1822, (Clay’s Digest, 224, 3 20,) 
is void, when the orphans’ court had no jurisdiction to order 
the sale.—Pettit’s Adm’r v. Pettit’s Distributees.............. 288 
6. Liability of sureties on such bond.—The special bond required by 
said act of 1822 being “conditioned for the faithful payment 
and application of the money arising from such sale according 
to the final decree,” the sureties therein are not liable for the 
waste or misapplication of the money by the administrator, 
unless the final decree directed its payment and application... 288 
7. Annual settlements.—Partial or annual settlements of an admin- 
istrator’s accounts, made prior to the adoption of the Code, 
without notice to the parties interested, are not evidence for the 
administrator on final settlement.-Pearson v. Darrington..... 227 
8. When maintenance of widow not chargeable to estate —An admin- 
istrator will not be allowed a credit, on settlement of his ac- 
counts in equity, for moneys paid to or for the testator’s widow, 
when it is shown that she dissented from her husband’s will, 
and was excluded by it from all participation in the estate while 
kept together by the administrator................00. vedwen 227 
9. When partial distribution cannot be had.—In a case of partial 
intestacy, caused by the widow’s dissent from her husband’s 
will, the probate court cannot render a decree against the exec- 
utor, after the lapse of eighteen months from the grant of his 
letters, in favor of the sole distributee and heir-at-law: such a 
case is not within the provisions of the Code, (3 1772, 1778,) 
authorizing partial distribution and the recovery of legacies. 
McAllister’s Ex’r v. Thompson.............eeee. bivieuderie 497 
10. Distribution of estate in equity.—The administrator of a deceased 
legatee may file a bill in equity against the personal represent- 
ative of the testator, to compel a settlement and distribution 
of the estate in accordance with the provisions of the will. 
High’s Adm’r v. Worley’s Adm’r........... er 709 
Also, Colbert v. Daniel.............0c00. coc cesdvs ee egecel Sued 


See, also, Execurors AND ADMINISTRATORS. 
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ESTOPPEL. 

1. Against lessee from setting up invalidity of lessor’s title—The 
lessee of a ferry, when sued on the note given for the rent, is not 
estopped from setting up a want of title in his lessor to the 
Seee-—Bilton ¥. Hadon.. 5... 65sec csc eccc cscs ceseces 

2. Estoppel en pais——Mere silence, or an omission to assert one’s 
right, does not constitute an estoppel, when resulting from ig- 
norance of that right.—Colbert v. Daniel.................005 

3. Estoppel against distributee no defense against administrator —An 
estoppel en pais against some of the distributees of an estate, 
arising from their conduct in inducing the defendant to pur- 
chase slaves from another which belonged to the estate, is no 
defense to an action at law brought by the administrator to 
recover the slaves.—Cox’s Adm’r v. McKinney............... 


EVIDENCE. 

I. ADMISSIBILITY AND RELEVANCY. 

1. Relevancy of evidence affecting validity of sale by administrator. 
Where the validity of a sale by an administratrix is at issue, in 
an action brought by the administrator de bonis non against one 
claiming under the purchaser, the declarations of the adminis- 
tratrix, expressing her opinion that the sale was good, are not 
admissible evidence for the purchaser ; nor can he be allowed 
to prove that the administratrix applied the proceeds of sale to 
the support and education of intestate’s children——McArthur v. 
ee Ee PE eT COL EEE LETT eC aL PE Eee ee EEE EEE 

2. Relevancy of evidence to show invalidity of deed—Where the issue 
is as to the validity of the deed under which the defendant 
claims the preperty in controversy, his declarations and admis- 
sions, as to the manner in which he obtained the possession, 
are not relevant evidence, unless the execution of the deed is 
shown to be connected with the means by which the possession 
was obtained.—Thompson v.Drake...............200eeeeee 

3. Relevancy of evidence in mitigation of damages in trespass.—In 
trespass by the owner against the hirer of a slave, the fact that 
the slave had resisted a third person, who attempted to arrest 
him as a runaway, is not admissible evidence for the defendant, 
when it is not shown that the fact had been communicated to 
him at the time of the alleged trespass.—Hall v. Goodson..... 

4. Relevancy of evidence as to character of punishment of slave—A 
witness, who had seen and examined the slave alleged to have 
been cruelly whipped, cannot be asked, “ whether he had ever 
before seen a slave with such appearances on him.”.......... 

5. Relevancy of evidence in mitigation of slander —The fact that the 
defendant, in other conversations relative to the subject-matter 
of the slanderous words, spoke of the plaintiff in terms less 
offensive, or declared that he did not believe him guilty of the 
charge imputed to him, is not admissible evidence in mitigation 
of damages.—Bradford v. Edwards.............2.ceeceeeees 
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EVIDENCE—continveEp. 
6. Relevancy of evidence rebutting proof of readiness and willingness 
to perform.—Defendant having proved that, at the time agreed 
on, he went to the place where the work was to be done, with 
his tools and workmen, for the purpose of commencing the 
work, but found fault with the lumber furnished by plaintiff, and 
did not begin the work,—any evidence, tending to show that 
he was at that time really proceeding to another place in the 
neighborhood, where he had undertaken another job, and falsely 
pretended that he was ready and willing to enter upon the per- 
formance of his contract with plaintiff, is relevant and admissi- 
ble for the plaintiff, in rebuttal—Moore v. Lea’s Adm’r........ 375 
7. When witness may testify to want of knowledge-—-A want of 
knowledge respecting a disputed fact, by a witness who had 
ample opportunities of knowing that fact if it had existed, is 
competent evidence of its non-existence ; and the witness may 
testify, in such case, to his want of knowledge.—Ward v. Rey- 
nolds..... ee eye TP er rec cioase alae 384 
8. Proof of value of slave at place of sale-——-Where a witness testi- 
fies to the value of a slave personally known to him at his resi- 
dence in Talladega, it cannot be assumed, that the distance 
between his residence and the place (in Perry county) where 
the slave was sold was so great, and the price of slaves at the 
two places so different, that the evidence of the witness would 
shed no light on the question of value at the place of sale...... 384 
9. Proof of market value—Proof of the market value of property 
is competent in determining its real value; and if any peculiar 
circumstances exist, which make the market value no criterion 
of the real value, they must be elicited on cross examination... 384 
10. Admissibility of bill of sale for slave as evidence in action on note 
for purchase-money.—In an action ona note for the purchase- 
money of a slave, the defenses being fraud in the sale, want of 
consideration, and failure of consideration, the bill of sale given 
to the purchaser is relevant evidence for the plaintiff.......... 
11. Relevancy of evidence on question of title to slaves —In an action 
brougtt by an administrator, to recover slaves bequeathed to 
his intestate, which the defendant claimed under purchase from 
one of the distributees, neither the fact that there were no debts 
against the estate of the plaintiff’s intestate, nor that the suit 
was prosecuted for the benefit of only two of the distributees 
of his estate, is relevant evidence for the defendant.—Cox’s 
BGS CTE i. v's ov. 0400688 ceca Nees ca eeee Ne 
12. Relevancy of evidence identifying and describing place where as- 
sault was committed—The identity and description of the place 
where the alleged assault was committed being a material ques- 
tion in the case ; and it being shown that the accused had under- 
taken to pilot the person assaulted through the woods, a wit- 
ness who had seen the person assaulted, both before and after 
the commission of the assault, the intervening period of time 
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EVIDENCE—continvep. 
being three or four hours, may be asked by the prosecuting 
attorney, “if he examined a place designated by H. [the assault- 
ed person] as the place where he was shot,” when it appears 
that the question was introductory of another respecting the 
marks of a recent struggle in the designated place, and that the 
court instructed the jury, at the time the evidence was admitted, 
“ that the designation of a place by said H., as the place where 
he was shot, would be no evidence that it was the place where 
he was shot, nor that he was shot at all.”—Magee v. The State.. 575 





II. Apissions, DecLaARations, Hearsay, Res Gestz. 


13. Admissibility of administrator’s declarations as evidence for his 
successor.—The declarations of an administrator in chief, who 
has made a sale of property belonging to the estate, to the effect 
that the sale was private, are not competent evidence for a suc- 
ceeding administrator, who seeks to recover the property froin 
one claiming under the purchaser.—McArthur v. Carrie’s 


14. Admissibil@fy of trustee's declarations—The declarations of a 
naked trustee, having no interest, are not admissible evidence 
against him, when sued by a third person for the trust prop- 
erty; but it is competent for the plaintiff to show, by the declar- 
ations of the trustee himself, if relevant, that he is the real party 
in interest by transfer from his cestui que trust ; and although 
such transfer may be avoided as to the cestui que trust, the 
trustee cannot, while it is unavoided and subsisting, set up its 
invalidity to shield himself from the effect of his declarations. 
NG 55ST pas SAWN is de lW ds Na Veesw bees eseess 99 

15. Garbling admission—When a party has offered in evidence a 
conversation or admission of his opponent, he cannot after- 
wards move the exclusion of any portion of it—Hudson v. 
ET ee oe eT Tee (RRERDE RRS 6 BUEN e EHS s o'enee e440 478 

16. Admission implied from silence—A slave being summoned to 
the presence of a company of white persons, among whom were 
his master and mistress, for the purpose of having his shoes 
compared with the measure of certain tracks supposed to have 
been made by the perpetrator of a crime whom they were en- 
deavoring to discover; and several of the company exclaiming, 
when it appeared that there was a perfect correspondence be- 
tween his shoes and the tracks, “ that they were the shves that 
made the tracks,”—/eld, that this exclamation, with the fact that 
the slave made no reply to it, was not admissible evidence 
against him, as an implied admission.—Bob v. The State...... 560 

17. Admissibility of slave’s confessions—A slave, while in prison 
under a criminal charge, having been induced to make several 
confessions, by an implied promise that his master would sell 
him and not let him be hung, the fact that he was still kept in 
prison, and that these confessions were offered in evidence 
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EVIDENCE—contTInvuED. 


against him on his trial, is not sufficient to show that the influ- 
ence of such inducements was entirely removed from his mind, 
so as to render a subsequent reiteration of the confession com- 
petent evidence against him on a second trial............. 560 
18. Admissibility of part of confession or conversation—When the 
prisoner’s confessions have been proved against him by the 
State, he has the right to prove the remainder of the conversa- 
tion relating to the same subject ; but he cannot move to exclude 
the evidence adduced by the prosecution, because the witness 
had stated “ that he did not remain to hear the entire conversa- 
oe MITTEE TTT eee ee 560 
19. Admissibility of plaintiff's declarations as part of res giste. —The 
declarations of a physician on leaving home, taking medicines 
with him, as to the place to which he was going, and the pur- 
pose of his visit, are admissible evidence on the principle of 
res geste.— Autauga county v. Davis.........ccecceeccecceees 703 
20. Proof of domicile by reputation and declarations.—A party’s pres- 
ent or former residence cannot be proved by reputation, or 
common report ; nor are his declarations competent evidence to 
prove his former place of residence, when the question arises 
in a controversy between third persons; but the declarations 
of a party on Jeaving home, or immediately previous thereto, or 
while on a journey, explanatory of the act or object of leaving 
home or performing such journey, are competent evidence, on 
the principle of res geste, whenever the act itself is material. 
Gen 0s WOR osc nccssvccsevsess cass ecbegewnp el pete 149 
21. Declarations in disparagement of title—The declarations of the 
husband, to the effect that certain slaves in his possession were 
held by him as a trustee for his wife, and not as his individual 
property, are admissible evidence against his administrator, in 
an action against the widow to recover the slaves.—Lide v. 
Fi tg RTT OP PORT TET Oe Te ee ee 449 
22. Evidence of deceased witness—When the deposition of a de- 
ceased witness, which had been suppressed, is offered to prove 
what the witness had sworn on a former trial, the party against 
whom it is offered may object to it on account of the incompe- 
tency of the witness, although the deposition was offered by 
himself on the former trial—House v. Camp...............6. 541 
23. Hearsay inadmissible.—Dangerous illness, or the fact that a par- 
ticular person was at the point of death, cannot be proved by 
general report in the village-—Mosser v. Mosser’s Ex’r........ 551 
24. Hearsay not competent evidence, though declarant be dead or absent. 
Declarations, verbal or written, which are mere hearsay, are not 
rendered competent evidence by the fact that the declarant has 
since died or left the country.—Pearson v. Darrington........ 227 


Ill. Burpen, WEIGHT, AND SUFFICIENCY. 


25. Burden of proof on question of damages—The owners of the 
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EVIDENCE—continvep. 
chartered vessel having proved their offer to make the second 
voyage, as stipulated, within a reasonable time after the termi- 
nation of the first, and the failure of the charterer to furnish the 
cargo asagreed on, the onus devolves on the charterer of prov- 
ing, in mitigation of damages, that another cargo for the vessel 
might have been obtained by the use of ordinary means and 
proper opportunities on the part of the master or owners. 
ee WE I We CNET Ss cece asec ceicivcccvedecccess 54 
26. Burden of proof in chancery—The onus of proving a > seetertal 
allegation of the bill, which is not admitted in the answer, is 
on the complainant.—White v. Wiggins..................0- 424 
27. Burden of proof as to mental capacity of testator.—When the 
validity of a will is contested in chancery, after it has been 
admitted to probate, on the ground of the testator’s mental inca- 
pacity and unsoundness, the burden of proof is on the contest- 
ing party.—Copeland v. Copeland...........ccceeeeeeee cence 512 
28. Burden of proof as to consent of parent or guardian.—In an 
indictment under section 3280 of the Code, the burden of proving 
the consent of the minor’s parent or guardian is on the defend- 
ant, and not on the prosecution to prove the want of it.—Farrall 
LG srk Wie saWpand se 5664 66 e0seeensae es 557 
29. Proof of account.—To entitle a party to a recovery on an open 
account, it is not necessary that he should prove the specific 
articles which constitute each item, if the correctness of the 
account is otherwise sufficiently established.—Pryor v. Johnson, 27 
30. Sufficiency of proof to entitle administrator to credit for payment 
of debts—Evidence which would be sufficient to authorize a 
recovery against an administrator, in an action at law by a 
creditor of the intestate, is sufficient to entitle the administrator, 
on settlements of his accounts, to a credit for the payment of 
the debt.—Pearson v. Darrington.............cceccceeeseees 227 
31. Same.—To entitle an administrator to the allowance of a credit 
for a payment made by him, he must prove not only the pay- 
ment, but also the correctness of the demand....... eewecee< 227 
32. Effect of foreign probate of will as evidence—tThe foreign pro- 
bate of a will assuming to pass personal property, which pro- 
bate contains nothing restrictive of its operation, so far estab- 
lishes the will, as to uphold the bequests contained therein. 
HN soaks cst Ti vive csscesees Sthetsbaws ... 645 
33. Charge on sufficiency of circumstantial evidence: —A charge to the 
jury in a criminal case, where the evidence against the accused 
is entirely circumstantial, “that they are bound to acquit the 
defendant if there is a single link wanting in the chain of cir- 
cumstantial evidence,” is calculated to confuse or mislead the 
jury, and, for that reason, should be refused.—Tompkins v. The 
Kh Sb ksab sede wayweneendes vas cones oer rere TT eT ee 569 
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EVIDENCE—continvuep. 
IV. Marrers Jupicratty Known. 


34. Attorney's services as shown by reported argument.—The appellate 
court cannot look to an attorney’s argument as shown in the 
printed reports, and take judicial cognizance of the value of the 
services rendered.—Pearson v. Darrington......... ee ee 227 


V. OBsEcTIONS. 


35. Waiver of objection When a party has offered in evidence a 
conversation or admission of his opponent, he cannot after- 
wards move the exclusion of any portion of it—Hudson v. How- 


36. Waiver of objection to secondary evidence.—The failure to object 
to the admission of secondary evidence is an implied waiver of 
its illegality. —Pearson v. Darrington........ ccc ceeeeees ee | 
37. Waiver of objection to answer by failure to object to interrogatory. 
A party cannot move the exclusion or suppression of an answer 
which is responsive to the interrogatory, when he failed to 
object to the interrogatory itself—Humphries v. Bradford.... 500 
38. Offer of evidence for specified purpose——W hen evidence is offer- 
ed for one or more specified purposes, and is excluded by the 
court, the appellate court will only examine the question of its 
admissibility for the specified purpose, since the form of the 
offer is an implied admission that the evidence is incompetent 
for any other purpose.—Thompson v. Drake........... ee 99 
39. General objection—A general objection to the admission of 
evidence, of which a part is legal, may be overruled entirely. 
Meare 0. aGe ANT. 6c00 covvrerardseters besa We seeks 375 


. 
VI. Opinion, AND Leagat Concxusron. 


40. Opinion of witness as to punishment of slave—A planter, who 
has had the government of slaves for a number of years, and 
who is well acquainted with their management, cannot be asked, 
when examined as a witness in an action of trespass for the 
cruel whipping of a slave, “ whether the appearances presented 
by the slave were such asa reasonable whipping would pro- 
duce ;” nor “whether the use of a large cowhide in punishing 
a slave, so as to produce wales on him which could be seen a 
year afterwards, was not an usual and cruel whipping.”—Hall 
Vs GRR a. oc. i0s 0s coved ancecvtlesclus tu eeeeeeereebel 27 

41. Opinion of witness as to quality of lumber—A witness, who was 
a lumber-dealer and the owner of a saw-mill, and who had fur- 
nished the lumber the quality of which was in controversy, hav- 
ing testified, “that he had delivered a great deal of lumber, and 
was a judge of the quality of lumber ; and that the lumber deliv- 
ered by him was a fair average lot of lumber, and was in the 
aggregate fully as good as the average delivered and used in 
the country on buildings and for work of the kind specified in 
said contract,”—held, that a general objection to this evidence 
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EVIDENCE—continveED. 
might be overruled entirely, because the opinion of the witness, 
as to the quality of the lumber delivered by him for the job in 
controversy, was good in part.—Moore v. Lea’s Adm’r....... 375 
42. Opinion of witness as to value of slave-—A witness may give his 
opinion as to the value of a slave personally known to him, 
although it is not shown that he possesses any peculiar skill 
requisite to qualify him as an expert; and the word suppose, 
when used by him in answer to a question as to the value of a 
slave, will be held synonymous with the expression of his opin- 
ion.— Ward v. Reynolds............ceeeeceeees pikes xe’ 384 
43. When witness may testify to opinion or conclusion.—A witness, in 
testifying to the value of a slave, may state that he “was con- 
sidered a good hand,” when the other parts of the deposition 
show that the witness knew the slave personally, and was ex- 
pressing his own judgment, predicated on his observation, as to 
the qualities of the slave......... eee eT eee 384 
44, Same.—A witness may testify, that a certain person, for whom 
medical services were rendered by plaintiff, “was in such des- 
titute condition as to demand public charity and prompt atten- 
tion.”—Autauga county v. Davis............ccecceccecsccees 703 


VII. Parou, anp WRITTEN. 


45. Admissibility of parol evidence in aid of record—Where it is a 
material question, whether a recovery against a sheriff’s sure- 
ties was founded on their principal’s default in failing to pay 
over money collected on an execution, or in failing to return or 
make the money on the execution; and the record does not 
show on which ground the recovery was had,—parol evidence is 
admissible to show that, by the charge of the court to the jury, 
the liability of the sureties was made to turn only on the sher- 
iff’s default in failing to return or make the money on the execu- 
tion —Evans v. Billingsley's Adm’r................. Nine eiebw a 395 
46. Admissibility of parol evidence of custom in construction of bill of 
lading.—Parol evidence is admissible, to show that the words 
“ dangers of the river,” as used ina bill of lading, by usage and 
custom included dangers by fire.—McClure & Co. 'v. Cox, Brain- 
ee ee ee eee Wena tab we ehiaeis eka 617 
£7. Same—Where a bill of lading recites that cotton was shipped 
on a steamboat, parol evidence is admissible, to show that it was 
customary for steamboats, when the river was low, to carry 
barges in tow, and to store freight, at their option, on either the 
boat or the barge. (Srone, J., dissenting.)..............0000. 617 
48. Admissibility of parol evidence in construction of will.—Parol 
evidence is not admissible in explanation of a patent ambiguity 
in a written will; as to show that certain words were intended 
by the testator to create separate estates in his daughters. 
Johnson’s Adm’r v.Johnson..........cccccrecccccucs aed ag 637 
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VIII. Priwary, anp SeconDary. 

49. Waiver of objection to secondary evidence.—The failure to object 

to the admission of secondary evidence is an implied waiver of 

its illegality Pearson v. Darrington.............0...eeeeeee 227 
50. Production of paper on notice—When a bill of sale for a slave 

is produced by the purchaser, on notice from his vendor, it is 

admissible evidence for the party calling for it, without proof of 

its execution —Ward v. Reynolds. ...........ceceeeceeeeeeee 384 
51. Proof of loss of bond or note—Preliminary proof of the loss or 

destruction of a written contract, is addressed to the court, and 

not to the jury; and may be made by the party himself, when 


= 


the facts are within his knowledge.—Glassell v. Mason........ 719 


IX. Recorps, AND JUDGMENTS. 


52. Authentication of foreign transcript.—aA certificate of “the 
chairman and presiding justice of the court of pleas and quar- 
ter-sessions ” of aspecified county in North Carolina, appended 
to a transcript which purports to contain “ certain entries upon 
the minutes of said court concerning the probate” of a will, to 
the effect that the clerk, “ whose name appears to the foregoing 
certificate, was at the time of signing such certificate, and still 
is, the true and lawful clerk of said court, duly elected, appoint- 
ed, and qualified ; that his signature is genuine, and _ his certifi- 
cate in proper form ; and that the avove is a trne impression of 
the seal of said court,”—is a substantial compliance with the 
requisitions of the act of congress respecting the authentication 
of foreign transcripts.—Thrasher v. Ingram........ ap ab eels oh 645 

53. Presumption in favor of regular ity of foreign probate. —The 
courts of this State will presume, in favor of the regularity of 
the foreign probate of a will, which was admitted to probate as 
a valid will of personalty, after the trial of an issue devisavit vel 
non, that there was a good and valid reason for the particular 
verdict and judgment rendered........c..ccccccccccsccvecs 645 

54. Presumption m favor of validity of foreign judgment.—A tran- 
script of a foreign judgment, rendered by a court of general 
jurisdiction at a special term, and properly certified under the 
acts of congress, is prima-facie evidence of a valid judgment, 
although the record does not affirmatively show a compliance 
with the statutory requisitions authorizing special terms: the 
ceurts of this State will presume, in the absence of evidence 
to the contrary, that the requisitions of the statute were com- 
plied with— McLendon v. Dodge & McKay............. cosa 


X. Supstance oF Issue, AND VARIANCE. 


55. In action by administrator.—Ah administrator, suing individu- 
ally, may recover on proof his intestate’s title, and of his own 
prior possession in his official capacity.—Sims v. Boynton...... 353 

56. Same.—Under a complaint in detinue by an administrator indi- 
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EVIDENCE—continvep. 
vidually,a recovery cannot be had on proof of title in his repre- 
sentative capacity to slaves of which he has never had posses- 
sion.—Cox's Adm’r v. McKinney.............. eee ere 
Ikelheimer v. Chapman’s Adm’r.........cccccccccccscccsces 

57. How to take advantage of variance—Under an exception to a 
general charge in favor of the plaintiff’s right to recover, the 
question of variance between the note declared on and that 
offered in evidence may be raised in the appellate court.—Mil- 
Com, ¥. Maden... r.0000ceae- ee ee eee ee ee oe ee 

58. Presumption of variance in support of judgment—Where the 
complaint does not, except by legal intendment, state the 
amount of the note sued on; and the bill of exceptions, while 
purporting to set out ail the evidence, does not show the 
amount of the note read in evidence, the appellate court will 
presume, in favor of the correctness of a general charge 
against the plaintiff’s right to recover, that there was a fatal 
variance in amount between the note described in the com- 
plaint and that read in evidence.—Fouriner v. Black.......... 


EXECUTION. 

1. Validity of fi. fa. as affected by mistake in names of parties—An 
execution in favor of Wm. H. Couch individually, issued by a 
justice of the peace on a judgment in favor of Wm. H. Couch 
§ Co., is not void, when it appears that the names of the part- 
ners composing the firm are nowhere set out in the proceedings. 
TTT TTT TEE CETTE TTT TEE TTC Te 

2. Fi. fa. against stipulators in admiralty—tIn an action against a 
steamboat under the act of 1844, (Session Acts 1843-4, p. 98,) 
if the plaintiff recovers a judgment, the statute fastens a lien 
on the boat, and also authorizes an execution against the stipu- 
lators in the replevin bond.—Hunter v. McCraw............. 

3.. Equity of redemption not subject to levy and sale at law.—While 
the act of 1820, (Clay’s Digest, 350, 2 31,) providing that “the 
equitable title or claim to land or other real estate ” should “ be 
liable to the payment of debts, by suit in chancery, and not 
otherwise,” was of force, an equity of redemption in mortgaged 
lands could not be sold under execution at law against the 
mortgagor, issued on a judgment which was rendered after the 
law-day of the mortgage. (Changed by section 2455 of the 
Code.)—Paulling v. Barron, Meade & Co.................0.. 


EXECUTORS AND ADMINISTRATORS. 

1. Jurisdiction of probate court to grant administration—The juris- 
diction of the probate court, in the matters of the grant of let- 
ters testamentary and of administration, and of orphans’ busi- 
ness, is founded on constitutional provisions, (Art. V. @ 9,) and 
is original, general, and unlimited.—Ikelheimer v. Chapman’s 
aA abhi Cie He ha WAWOLs ee a EAE Han cai ehsoecia she 
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EXECUTORS AND ADMINISTRATORS—conrtinvep. 

2. Validity of grant of administration—An order of the probate 
court, granting letters of administration de bonis non, cannot be 
held void, in a collateral proceeding, because it does not show 
the appointment and removal, resignation or death of the ad- 
ministratorin Ghief...... i. ie ws ves od. Hee e ee P ee 676 

. Same —It is essential to the validity of a grant of administra- 
tion de bonis non, that the office should be vacant, at the time of 
the appointment, by the death, resignation or removal of the 
preceding administrator—Wyatt’s Adm’r v. Rambo.......... 363 

. Letters of administration presumptive evidence of intestate’s death. 
Letters of administration are prima-facie evidence of the intest- 
ate’s death, and that he died intestate.—Sims v. Boynton..... . 353 

. Resignation of feme covert administratriz—A married woman, to 
whom letters of administration were granted while sole, may 
resign her administration in the mode prescribed by the statute, 
(Clay’s Digest, 222, 2 9,) without the concurrence of her hus- 
band; and her resignation necessarily terminates that of her 
husband.—Wyatt’s Adm’r v. Rambo. ..........eceee seen ween 363 

. How administrator may declare—An administrator, suing indi- 
vidually, may recover on proof of his intestate’s title, and of 
his own prior possession in his official capacity Sims v. Boyn- 


. Same.—Under a complaint in detinue by an administrator indi- 
vidually, a recovery cannot be had on proof of title in his 
representative capacity to slaves of which he has never had 

the possession.—Cox’s Adm’r v. McKinney...............06- 461 
Tkothvimer v. Chapmten........ oo. veesscbevees cles t Ve tae eee 676 
. Sume.—The words “as administrators,” following the names of 

the plaintiffs in the marginal statement of the parties, and in 

the commencement of the complaint, without an averment of 
the intestate’s name, are mere surplusage, and do not indicate 

the character in which the inti sue.-—Ikelheimer v. Chap- 


. Authority of administrator to sell personal property.—In this 
State, an administrator has no authority to sell the personal 
property belonging to his intestate’s estate, except under an 
order of court in the cases specified by law: the provisions of 
the Code, (22 670, 1743, 1796.) amount to an implied abrogation 
of his common-law right to sell............ ccc cce ce ccemeees 676 
10. Mississippi statute forbidding private sales by administrators. 
Under the Mississippi statute of 1821, (Hutchinson’s Miss. Code, 
669, 2 109,) as shown in the record in this case, a private sale by 
an administrator, of the property of his intestate’s estate, is 
void.—McArthur v. Carrie’s Adm’r...........cccceeeceeeees 
il. Proceeds of void sale not assets in hands of adninistrator.—The 
proceeds of the sale of a decedent’s real estate, made under an 
order of the orphans’ court which was void for want of juris- 
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EXECUTORS AND ADMINISTRATORS—continveEp. 


diction, are not assets in the hands of the administrator.—Pet- 
tit’s Adm’r v. Pettit’s Distributees.............. beKW Ges wee 
12. Ratification by distributees of unauthorized sale by administrator. 
The distributees’ receipt of property, bought with the proceeds 
of an unauthorized sale by the administrator, as a part of the 
assets of the intestate’s estate, cannot operate a ratification of 
the sale, unless they were of lawful age at the time they receiv- 
ed it,and knew with what funds it had been bought.—Mc- 
Arthur v. Carrie’s Adm’r...... Cn 
13. Executor not chargeable with devastavit at surt of legatee who con- 
curred in it-—Where an executor, acting upon an erronevus 
construction of the testator’s will, which he, in common with 
all the legatees, honestly believed to be the true construction, 
allotted a share of the slaves to the widow,—held, that a lega- 
tee, who was present at and assented to the allotment, could 
not, hold the executor liable as for a devustavit—Colbert v. 


14. What is assets in the hands of executor.—Where the testator, 
having a life-estate in certain slaves, purchased an interest in 
the remainder, and took the conveyance in the name of his 
children, his executor is not chargeable with the hire of the 
slaves after the termination of the life estate............... . 

15. Liability of joint administrators for acts of each other.—Where 
two administrators give a joint bond for the performance of 
their duties, each is liable for the acts and defaults of the other, 
unless the bond itself shows that they did not intend to become 
so bound.—Pearson v. Darrington................eceeeeeees 

16. Liability for negligence in defending suit—An administrator is 
chargeable with the amount of the proceeds of the sale of cot- 
ton, shipped by the intestate in his lifetime to meet a note held 
by a foreign creditor, on proof that he suffered a judgment to 
go against him, in favor of such creditor, for the entire amount 
of the note, when there was among the intestate’s papers a let- 
ter from the creditor, which showed that, after deducting the 
amount due on the note from the proceeds of the sale of cotton, 
there was a balance in the intestate’s favor...........0--++6- 

17.. Agent’s compensation not allowed as credit—An administrator 
has no authority to appoint an agent at any particular place, to 
receive, claims against the estate, give receipts, &c.; conse- 
quently, he will not be allowed a credit for compensation paid 
I 55 soni asi teeta eeNG edi dete ws seve ceed es 

18. Damages for conversion of slaves—Where an administrator 
is enjoined in equity from removing or disposing of slaves 
which he had bought at his own sale, made under an order 
of the orphans’ court after the settlement of the estate 
had been removed into chancery; and, notwithstanding the 
injunction, afterwards carries off and sells a portion of them,— 
he is chargeable, on final hearing, the sale being set aside by 
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EXECUTORS AND ADMINISTRATORS—continvep. 
the chancellor, with the value of these slaves at the time they 
were so disposed of by him..... bose Stee Terie Te eee 227 

19. Liability for devastavit—An administrator is chargeable with 
the value of wood cut from the lands of the estate by the dece- 
dent’s widow, after she had dissented from the will, without 
objection on his part, and with the value of the slaves, horses 
and wagons employed by her in transporting it to market; and 
this, notwithstanding an indefinite portion of the proceeds of 
salu was appropriated by the widow to the benefit of the chil- 
eT Tee Terre. eee eebas sia 227 

20. Expenses connected with administration—An administrator is 
entitled to a credit for personal expenses, necessarily incurred 
by him in transacting the business of his trust; but he must 
prove the particular items of expense, and cannot claim the 
allowance of a gross sum without a specification of particulars, 227 

21. Commissions paid for advancing and accepting —An administra- 
tor, while keeping an estate together under the directions of 
the will, has no authority to raise money by acceptances and 
advancements by commission-merchants, unless some peculiar 
circumstances of the trust require it; consequently, he is not 
entitled to a credit, on settlement of his accounts, for commis- 
sions paid on account of such acceptances and advancements... 227 

22. Costs of suit against administrator—An administrator will be 
allowed a credit, on settlement of his accounts, for costs of suit 
paid under a judgment recovered against him by a creditor of 
the intestate, when it does not appear that, in failing to pay the 
debt without suit, he was guilty of any negligence, bad faith, or 
other improper conduct: in reference to such matters, much 
must be left to the discretion of the administrator............ 227 

23. Same.—An administrator is entitled to a credit for costs and 
reasonable expenses incurred by him in an appellate court, to 
which he removed an action at law after judgment had been 
rendered against him, and atterwards in equity, where he sought 
to enjoin the judgment, when it appears that he acted under 
the advice of counsel, and finally effected a favorable compro- 
snipe Of Che GUI, «os eters 00 0ss crndthees sas esa ns teweeene 227. 

24. Same.—But the commissions of the sheriff or marshal,-for 
collecting the judgment under execution, are not a proper 
credit, when it is shown that, at the time the execution was 
issued, the administrator had funds in his hands sufficient to 
pay the judgment......... bob edenesne e's esesise sab SaeweRES 227 

25. Administrator’s counsel fees on final settlement.—An admivistra- 
tor cannot complain on error of the refusal of the chancellor, 

‘ on final settlement of his accounts at the instance of the distrib- 

utees, to allow him a credit for counsel fees incurred on the 

settlement, when it appears that the vouchers presented by him 

were for his cownsel’s entire services in the suit, although a 

great portion of the litigation was the result of his own fault., 227 
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EXECUTORS AND ADMINISTRATORS—continvep. 
26. Repairs of, carriage——An administrator is entitled to a credit 
for the payment of an account for repairing a family carriage, 
which the condition of the estate authorized him to retain for 
the use of the testator’s family, while keeping the estate 
together under the directions of the will..................-- 227 
27. Sufficiency of proof to entitle administrator to credit for payment 
of debt——Evidence which would be sufficient to authorize a re- 
covery against an administrator, in an action at law by a cred- 
itor of the intestate, is sufficient to entitle the administrator, 
on settlements of his accounts, to a credit for the payment of 
re A | Sa ee ee er 227 
28. Same.—To entitle an administrator to the allowanee of a credit 
for a payment made by him, he must prove not only the pay- 
ment, but also the correctness of the demand................ 227 
29. Release of administrator by distributee.—A release, executed to 
an administrator by one of the distributees of the estate, after 
the institution of a suit in equity for the settlement of the es- 
tate, discharging the administrator from all actions, debts, duties 
and demands, both at law and in equity, imports a consideration 
when under seal, and isa complete defense to the administra- 
tor against the rendition of a money decree in favor of such 
Sn Pee ee ee eye eee .. 227 
30. Interest—An administrator is chargeable with interest, on set- 
tlement of his accounts in equity, notwithstanding he makes 
the statutory affidavit respecting the use of the funds of the 
estate, when it is shown that he either appropriated the funds 
of the estate to his own private use, or to some other 
illegal purpose, or kept them in his hands unemployed while 
outstanding debts against the estate were drawing interest ; 
and he is also entitled to a credit for interest on his disburse- 
Ce Perey eer Tore TELE ee eee Te eee TTT Tee 227 
31. Same.—On the settlement of an administrator’s accounts in 
equity, the chancellor should decree interest on the balance re- 
ported against him by the master, from the day up to which 
the master computed interest, until the rendition of the final 
decree.—Pettit’s Adm’r v. Pettit’s Distributees............... 288 
32. Compensation of administrator—If an administrator is not 
shown to have been guilty of any willful default or gross negli- 
gence, resulting in loss to the estate, he is entitled to the cus- 
tomary compensation ; which is, for services rendered prior to 
the passage of the act of 1841, five per cent. on the amount of 
his receipts, and half that per cent. for his disbursements; and 
from the passage of the act of 1841 to the adoption of the 
Code, an annual compensation, to be determined by the labor 
performed, the responsibility involved, and the value of the 
Sstate.-Poaraon: Vv. Darfington. «06.56 cicsscccocedevveceses 227 
33. Same.—An administrator’s willful violation of duty, in remov- 
ing beyond the jurisdiction of the chancellor, notwithstanding 
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the pendency of an injunction against their removal, slaves 
which he had purchased at a sale under an order of the or- 
phans’ court, which sale was set aside by the chancellor, and 
his failure to comply with a subsequent order requiring him to 
bring them back again, forfeit his right to future compensa- 
Le eee SST eeEPL EET ESTE TIe Tree RL 
34. Liability of sureties on general administration bond.—The sure- 
ties on a general administration bond, conditioned as by law 
required, are liable for the waste or misapplication by their 
principal of money arising from the proceeds of a valid sale of 
the decedent’s lands, which went into-his hands on his execu- 
tion of the special bond required by the statute under which 
the sale was made; it appearing that the sureties on such spe- 
cial bond, in consequence of the failure of the final decree to 
direct the application of the money arising from the sale, are 
not liable for its waste or misapplication.—Pettit v. Pettit..... 
.35. Statutory judgment against administrator for costs, in malicious 
action, not enjoined—A statutory judgment for costs against an 
administrator individually, after the return of an execution de 
bonis intestatis ‘no property found,’ will not be enjoined in 
equity on account of the insolvency of his intestate’s estate, 
when it appears that the action at law was instituted by him 
maliciously and without reasonable or probable cause.—Rey- 
OUNN VIII oo sas vo es cea da feces agoccctans4euaneeeaee 


FERRY. 

1. Franchise of ferry conferred bu license or grant.—Under the stat- 
utes of this State, fromthe ycar 1820 up to the present time, the 
right to keep a public ferry for toll has been a franchise which 
could not be exercised without license or legislative grant, and 
the unauthorized exercise of which has been prohibited under 
a penalty— Milton v: Haden... .....c0ccsiceccevedseengun cues 

2. Presumption of ferry license from user for twenty years.—The 
right to the exercise of a ferry franchise, when collaterally as- 
sailed, may be presumed from its uninterrupted use for twenty 
years ; and when the fact of such continuous user has been 
established, the presumption therefrom arising is not impaired 
by proof that there was no license or legislative grant of the 
framehee ss. cia! setageas xs Sheewhd deve edsecek sessed eee 


FRAUD. 
See Cuancery, 20, 21. 
Deeps, 4, 10. 


HUSBAND AND WIFE. 

1. Husband’s interest in wife’s personal property in possession—lf a 
widow, having a life estate in slaves, marries a second time, her 
interest vests in her husband at common law; and on his death, 
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2. 


living his wife, is assets in the hands of his executor. —Colbert 


SIE oe EE ee a ee) en WOE) Ter 7 314 


Husband's right to reduce wife’s choses in action to possession.—The 
wife cannot, by any proceeding recognized and enforced in a 
court of law, deprive the husband of his common-law right to 
reduce to possession during coverture her choses in action; 
consequently, in an action brought by husband and wife jointly, 
to recover slaves belonging to the wife, the facts that they were 
living separate and apart from each other, and that the suit was 
prosecuted against the wishes of the wife, are irrelevant and 
immaterial.—Thrasher v. Ingram................0c0ceeceees 


3. Husband's marital rights—The husband’s marital rights attach 


4. 


-T 


8. 


to a slave in which his wife has a vested remainder, when the 
slave is, at the time of the marriage, in the possession of the 
tenant for life with the assent of the executor; secus, if the 
slave, at the time of the marriage, is in the possession of a third 
person, who claims adversely to the wife under a purchase from 
ee Pee or ee 
Authority of husband, as trustee of wife, to submit to arbitration. 
Where lands are conveyed by deed to a married woman, for her 
sole and separate use, and her husband is appointed by the 
deed “trustee to manage said property for the sole use and 
benefit of her and her heirs,” he has no power as such trustee, 
against the consent of his wife, to submit to arbitration a con- 
troversy with a third person who claims a right to cut timber 
on the lands.—Thomas v. James...............cceeececeeees 


. Charge on wife's separate estate not created by husband.—The wife’s 


separate estate, created by deed, cannot be subjected in equity 
to the payment of services rendered under a contract with the 
husband, who was acting trustee, in ditching the lands belong- 
ing to such separate estate, even after the return of “no prop- 
erty found” on an execution against the husband.—Mulhall v. 
UND BS Sas a4 Ob 64s Oh iEES CHES be eevee ses 
Husband’s liability for necessaries furnished to wife—The husband 
is liable for necessaries furnished to the wife, while living sep- 
arate and apart from him by voluntary agreement, if the allow- 
ance which he makes for her is not suitable to his fortune and 
condition in life ; but, if the articles are bought on a credit, and 
charged to the wife, this is sufficient, at least prima facie, to 
show that the credit was given to her, and not to the husband. 
RP Pee eee EPL CCE EE LETTE Eee 


. Liability of husband for wife’s counsel fees as necessaries.—Neither 


the husband nor his administrator can be charged in an action 
at law, as on an implied contract, for the wife’s counsel fees, in- 
curred in a suit instituted by her for a divorce and the enforce- 
ment of a marriage-settlement...........cccecceccccccccvecs 
Allowance by chancellor of wife's counsel fees in divorce suit—In a 
divorce suit, instituted by the wife, the chancellor may require 
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HUSBAND AND WIFE—continvuep. 
her husband to pay her counsel fees; but, where the bill also 
seeks the enforcement of a marriage-settlement, and, on the 
death of the husband, is revived against his personal repre- 
sentative, an order for the allowance of the wife’s counsel fees 
cannot afterwards be made, since the death of the husband 
abates the suit so far as it seeks adivorce..........02-4.. irekic¥ 227 
. When husband must sue alone—For the recovery of slaves be- 
longing to the wife’s separate estate created by deed, the right 
of action (Code, 3 2131) is in the husband alone, when it appears 
that no trustee was appointed by the deed, and that the hus- 
band had possession of the slaves for several years under the 
deed.—Pickens and Wife v. Oliver............... GUS cee oral 626 
10. Liability of wife's separate estate for articles of comfort and sup- 
port of the household.—The liability of the wife’s separate estate, 
“for articles of comfort and support of the household,” (Code, 
2 1987,) is limited to the property owned by her at the time the 
contract is made.—Ravisies and Wife v. Stoddart & Co....... 599 
11. Form of judgment against husband and wife—lIn an action 
against husband and wife, seeking to subject the wife’s separate 
estate to the payment of “articles of comfort and support of 
the household,” (Code, 3 1987,) the judgment against the hus- 
band should be personal, to be enforced by execution; but, as 
against the wife, the judgment must specify the property found 
subject to the plaintiff’s demand, and order its sale by the sher- 
iG. (Grown, J., dieeenteng,) ....0. 6 ive ecaetssoskc0hsecteea 599 
12. Provisions of Code not applicable to separate estates created by 
deed.—The provisions of the Code, (% 1981-97,) respecting the 
separate estates of married women, do not apply to separate 
estates created by deed, either before or since the adoption of 
the Code—Cannon v. Turner...........cccccceccccccvcccees 483 
13. When action lies not against wife-—Under the provisions of the 
Code, (2 1987, 2131,) an action at law does not lie against a 
married woman, either before or after the death of her husband, 
to subject her separate estate created by deed to the payment 
of necessary articles of family supply.......... .......000- 483 
14. Bequest to married woman construed not to create separate estate. 
A clause ina will, bequeathing real and personal property to 
the testator’s several daughters, and directing that the respect- 
ive shares “shall vest absolutely in them and their respective 
heirs of their bodies forever,” does not create a separate estate 
in a daughter who was married at the date of the will—John- 
aon's: Adal’r-¥. FOUNOON 6.65. iT See 637 
15. When feme covert may come into equity for protection of separate 
estate—A married woman, having a separate estate created by 
deed, cannot come into equity against an execution creditor of 
her husband, to enjoin the sale of a slave which belonged to 
her separate estate, and which she had conveyed to her chil- 
dren.—Flanagan v. State Bank. .............ceeeee Ss See oee 508 
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HUSBAND AND WIFE—continvep. 

16. Feme covert’s power to make will—A married woman, owning 
a separate estate, whether created by contract or by statute, 
may dispose of it by will._-Mosser v. Mosser’s Ex’r.......... 551 

17. Resignation of feme covert administratrix.—A married woman, 
to whom letters of administration were granted while sole, nay 
resign her administration in the mode prescribed by the statute, 
(Clay’s Digest, 222, 3 9,) without the concurrence of her hus- 
band; and her resignation necessarily terminates that of her 
husband.—Rambo v. Wyatt’s Adm’r.............cccccvceee’s 363 

18. Modification of ante-nuptial contract.—Husband and wife may, 
by subsequent agreement founded on sufficient consideration, 
modify an ante-nuptial contract, containing a stipulation on the 
part of the husband that the persons to whom the wife might 
bequeath her property might possess and enjoy it; and an 
agreement between them, to the effect that the husband should 
possess her land during his life, in consideration of valuable 
improvements thereon erected by him, is a modification, pro 
tanto, of the ante-nuptial contract——Booker v. Booker’s Adm’r, 473 

19. Validity of post-nuptial contract.—-A feme covert, having a sep- 
arate estate secured by ante-nuptial settlement, with absolute 
power of disposition over it, may enter into a contract with her 
husband, to the effect that he should possess the land during his 
life, in consideration of valuable improvements thereon to be 


ENG Cori awd cn sdmochdscsa Cees rie. eee re 473 


INDIAN RESERVATIONS. 

1. Construction of treaty of 1832 between United States and the Chick- 
asaw Indians.—The treaty of 1832 between the United States and 
the Chickasaw Indians, with the supplementary and explanatory 
articles, (U.S. Statutes at large, vol. 7, pp. 381-90,) did not in- 
vest the reservees with the title to the reserved lands, but clearly 
prohibited each reservee from selling or leasing his reservation. 
Pettit’s Adm’r v. Pettit’s Distributees................0eee00: 288 

2. Validity of contract for sale or lease of Indian reservation.—A con- 
tract between a Chickasaw Indian, who was entitled to a res- 
ervation under the treaty of 1832, and a white person, by which 
the former, in consideration of a specified sum, part of which 
was paid in cash at the time the contract was made, agreed to 
sell his reservation to the latter,in the event of the treaty being 
so modified as to allow the sale, and, “in case there is no alter- 
ation of the treaty,” to let the latter “have the use and benefit 
of the said lands for two years, free of rent,’—is void, because 
contrary to the provisions and policy of the treaty of 1832. 288 


INSOLVENT DEBTORS. 

1. Constitutionality of Louisiana insolvent laws.—The insolvent laws 
of Louisiana, so far as they operate to discharge the person and 
after-acquired property of the debtor from liability on any 
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INSOLVENT DEBTORS—continuepb. 


: contract made since their enactment with a resident citizen of 
that State, are not violative of any provision of the constitution 
of the United States ——Wilson v. Matthews, Finley & Co...... 332 
2. Construction of Louisiana insolvent laws, and effect of discharge 
under them.—A surrender under the insolvent laws of Louisiana, 
although it may not affect the rights of a foreign attaching cred- 
itor who does nothing to forfeit his territorial immunity, passes 
to the assignee, or syndic, all the personal property owned by 
the dehtor at the time of the application, whether in that State 
or elsewhere: the discharge, which relates back to the time of 
the surrender, releases the person of the debtor, with all his 
subsequent acquisitions of property, from liability for existing 
debts due to resident creditors ; and any resident creditor, who 
proved his debt, and otherwise participated actively in the pro- 
ceedings, is precluded from filing a bill in equity in this State, 
to attach bank-stock standing in the debtor’s name, the certifi- 
cates of which were surrendered to the syndic, but which, 
under the rules of the bank, could only be assigned by transfer 
Ofh 16s: DOORS... asics Scoccesecevemep sedi euly viernes ene 332 
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INSOLVENT ESTATES. 


1. Filing claims.—A claim on which a suit is pending when the 
debtor’s estate is declared insolvent, must be filed like other 
claims, (Code, 3 1847,) within nine months after the declaration 
of insolvency. (Waker, J., dissenting.)—Murdock v. Rosseau’s 


2. Effect of failure to file claim.—A claim against an insolvent 
estate, not filed within the time required by law, (Code, @ 1847,) 
is “forever barred,” and destroyed as a subsisting debt...... 611 
3. Revivor of decree barred by declaration of insolvency, and failure 
to file claim.—A decree against the personal representative of a 
7 deceased executor, under the act of 1854, (Session Acts 1853-4, 
p- 24,) cannot be revived after the estate of the deceased execu- 
tor has been declared insolvent, not having been filed as a claim 
against the estate as ordinary claims are required to be filed. 
Sharp's Ex'vs v. Horrin’s Adin Pn idee 0's 60 SVR TT ES 502 
4. And by rejection of claim because not filed in time.—-The disallow- 
ance of such decree by the probate court, asa claim against the 
estate of the deceased executor, on the ground that it was not 
filed within the time required by law, is a bar tothe revivor... 502 
f 5. And by final settlement and discharge of personal representatives. 
The revivor of such a decree is also barred by the final settle- 
ment and discharge of the personal representatives of the de- 
ceased executor, after the declaration of insolvency, and the con- 
; tinuance of one of them as the representative of the estate, to 
| whom the assets were delivered. .......cccsccccccmcccscvces 
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Construction of policy as to value of interest owned by assured in 
determining right of abandonment.—Under a policy providing 
that the assured shall not have the right to abandon, as for a 
total loss, “ unless the injury sustained be equivalent to fifty 
per cent. on the value of the interest owned by the assured,” the 
actual value of the vessel when repaired, at the port of repairs, 
and not the agreed value named in the policy, is the standard 
with which the cost of repairs is to be estimated in determin- 
ing the right of abandonment.—Insurance Companies v. Good- 


When abandonment may be made for constructive total loss—When 
the condition of an insured vessel, which has been sunk from 
striking a snag, is such as to produce, in the minds of practical 
and reasonable men generally, the opinion that she provably 
cannot be raised and repaired at a cost of less than half her 
value at the port of repairs, the assured may abandon as for a 
constructive total loss; and the fact that the vessel is after- 
wards raised and repaired, at a.cost of less than half her value, 
does not prove that he had no right to abandon.............. 

Validity of offer of abandonment.—Where the mortgagor of an 
insured vessel, which has been sunk, makes an offer to abandon, 
under circumstances which authorize an abandonment; and the 
underwriters, knowing of the existence of the mortgages, do 
not reject the abandonment on account of the mortgagor’s want 
of authority to make it; and the mortgagee soon afterwards 
assents to the abandonment, while the vessel is still at the dis- 
posal of the underwriters, and informs them of his assent and 
approval,—the underwriters are precluded from objecting to 
the validity of the offer of abandonment on account of the mort- 
gagor’s want of authority to make it............ccee eee eee 

Same.—A parol abandonment is sufficient; and, if rightfully 
made, cannot be forfeited by any subsequent event without the 
Rement Of The MeeGPOd,. .oosics ci ccccscsccccse’s ee tre eee 
Implied revocation of abandonment.—After the mortgagor of an 
insured boat has made a valid offer of abandonment, on account 
of a constructive total loss, and the mortgagee has ratified and 
assented to it, the mere fact that the latter subsequently sells 
the boat under his mortgage, after she has been raised and re- 
paired by the underwriters, who have given notice to the assur- 
ed that they will no longer be responsible for her, does not 
operate as a waiver or revocation of the abandonment so far as 
Sho mardgngel be: Comer wed 4 65 na 5. hice cccecseccccccccsecs 
Election of underwriters to interpose for recovery and repair of 
vessel—_W here several policies on a vessel have been effected 
with different insurance companies, one of which secures to 
the underwriters the election, in the event the assured fails or 
neglects to adopt prompt and efficient measures for the recovery 
of the vessel, “to interpose and recover said boat, and cause 
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INSURANCE-——contTiInvED. 
the same to be repaired,” &c., this provision cannot enure to 
the benefit of the other underwriters, when sued for a technical 
total loss, especially when the election has not been exercised 
by the insurers to whom it was reserved..............e0000- 108 


INTEREST. 
See Executors anp ApMINIsTRATORS, 30, 31. 


JUDGMENTS, AND DECREES. 


1. What constitutes final decree——A decree which leaves unsettled 
the equities relating to two items of account, as to which a refer- 
ence is ordered, is not final, although it ascertains and deter- 
mines all the other equities of the case——Garner v. Prewitt... 13 
. Validity of judgment as affected by fraud on jurisdiction —A pro- 
ceeding by garnishment, instituted by a judgment creditor in 
the district court of the United States, may be defeated by plea 
to the jurisdiction, on the ground that the plaintiff is a resident 
of this State, or, if a non-resident, that he has no beneficial in- 
terest in the suit, and that his name is fraudulently used, the 
real plaintiff being a resident of this State; but, if the garnishee 
fails to interpose either of these defenses, the judgment against 
him is valid.—Pearce v. Winter Iron-Works..............0++- 68 
3. Validity of decree of orphans’ court against personal representative 
of foreign administrator.—A decree, rendered by an orphans’ 
court of this State, against the domestic personal representative 
of a foreign administrator, in favor of the “legatees” of the 
foreign intestate, is void, for want of jurisdiction of the subject- 
matter.—Pearson v. Darrington.........scccecccccceccccees 227 
. Validity of grant of administration de bonis non.—It is essential 
to the validity of a grant of administration de bonis non, that the 
office should be vacant, at the time of the appointment, by the 
death, resignation or removal of the preceding administrator. 
Routhe- +. Wyatt's Adee? . .. ....cece0cs saaxeuaniadwedccs cee 363 
. Same—aAn order of the probate court, granting letters of ad- 
ministration de bonis non, cannot be held void, in a collateral 
proceeding, because it does not show the appointment and re- 
moval, resignation or death of the administrator in chief.—Ikel- 
heimer v. Chapman's Adi’? 650.6 6jc00vicc00s ctsdivas vovksopees 676 
. Annual settlements.—Partial or annual settlements of an admin- 
istrator’s accounts, made prior to the adoption of the Code, 
without notice to the parties interested, are not evidence for the 
administrator on final settlement.—Pearson v. Darrington..... 227 
. Form of judgment on voluntary nonsuit.—If the plaintiff in detinue 
suffers a voluntary nonsuit, the court can only render a judgment 
for costs for the defendant.—Savage v. Gunter..............- 467 
8. Conclusiveness of judgment of nonswit on question of ownership. 
If the plaintiff in an action of detinue suffers a voluntary non- 
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JUDGMENTS, AND DECREES—continvep. 


suit, the judgment is not conclusive on him, in a subsequent 
action on the bond, as to the question of ownership........... 
9. Presumption in favor of validity of foreign judgment.—A tran- 
script of a foreign judgment, rendered by a court of general 
jurisdiction at a special term, and properly certified under the 
acts of congress, is prima-facie evidence of a valid judgment, 
although the record does not show an affirmative compliance 
with the statutory requisitions authorizing special terms: the 
courts of this State will presume, in the absence of evidence to 
the contrary, that the requisitions of the statute were complied 
with.—McLendon v. Dodge & McKay............ceeeseeeees 
10. Decree against executor’s personal representative may be revived. 
A decree of the probate court against the personal represcnta- 
tives of a deceased executor, under the act of 1854, (Sess. Acts 
1853-4, p. 24,) may be revived by scire facias, when no execu- 
tion was issued on it within a year after its rendition.—Sharp’s 
I I 6. ooo n Winnie asap ¥e an0dicdeine-e pss 
ll. Revivor barred by declaration of insolvency, and failure to file 
claim.—Such a decree cannot be revived after the estate of the 
deceased executor has been declared insolvent, not having 
been filed as a claim against the estate like ordinary claims are 
Re ee ee a ee 
12. And by rejection of claim because not filed in time.—The disallow- 
ance of such decree by the probate court, as a claim against the 
estate of the deceased executor, on the ground that it was not 
filed within the time required by law, is a bar to the revivor... 
13. And by final settlement and discharge of personal representatives. 
The revivor of such a decree is also barred by the final settle- 
ment and discharge of the personal representatives of the 
deceased executor, after the declaration of insolvency, and the 
continuance of one of them as the representative of the 
estate, to whom the assets were delivered.................-. 
14. Form of judgment against husband and wife—In an action 
against husband and wife, seeking to subject the wife’s separate 
estate to the payment of “articles of comfort and support of the 
household,” (Code, 2 1987,) the judgment against the husband 
should be personal, to be enforced by execution ; but,as against 
the wife, the judgment must specify the property found subject 
to the plaintiff’s demand, and order its sale by the sheriff. 
(Stone, J., dissenting.)—Ravisies v. Stoddart & Co........... ‘ 
15. Amendment of judgment nunc pro tunc.—An entry on the trial 
docket, in the handwriting of the presiding judge, in these 
words: “Plaintiff takes a non-suit, which is set aside on pay- 
ment of costs,” is sufficient to authorize an amendment of the 
judgment, nunc pro tunc, at a. subsequent term, so as to show 
that the nonsuit was set aside on the payment of costs.—Sims 
PIONS 6 ahs chee d6 15.59 065.050 4p Cid sd G0 n0 60g esa eewes cee 
16. Judgment corrected and affirmed.—In cetinue, a judgment on 
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JUDGMENTS, AND DECREES—conrtinvep. 


verdict for the plaintiff, “that he recover of said defendant 
the said slaves,” (naming them,) “and, on the failure of said 
defendant to deliver said slaves to plaintiff when said plaintiff 
demands them, then that said plaintiff have and recover of said 
defendant the said sum of $3,450, his damages so assessed by 
the jury,”—though notin the proper form, will be corrected 
on error, and affirmed.—-Rambo v. Wyatt’s Adm’r............ 363 





JURISDICTION. 


1. Of Federal courts as affected by residence of parties—That the 
plaintiff and defendant are both citizens of the State in which 
the suit is brought, is good matter for plea to the jurisdiction 
of the district court of the United States; but a judgment of 
that court cannot be collaterally assailed, or treated as a nullity, 
on account of its want of jurisdiction on that ground.—Pearce 
V. WEGIE TRG Pr IED, . » dices 006 00n0eececneeetesgeneeenn 68 
2. Of orphans’ court to sell decedent’s lands.—Devised lands may be 
sold, under an order of the orphans’ court, (Clay’s Digest, 224, 
216,) for the payment of a decedent’s debts.—Pearson v. Dar- 
PI. 6ncnceen tes sve + canes canned nesses 227 
3. Same.—Under the act of 1822, (Clay’s Digest, 224, 3 16,) the 
orphans’ court had no jurisdiction to order the sale of a dece- 
dent’s real estate, for the purpose of paying debts or making 
equal distribution, when the petition for the sale failed to show 
that the decedent, at the time of his death, had or owned some 
right or interest, either legal or equitable, in the lands proposed 
to be sold, which was in its nature descendible to his heirs. 
Pettit’s Adm’r v. Pettit’s Distributees...............cceeeees 288 
4. Of probate court to grant administration.—The jurisdiction of 
the probate court, in the matters of the grant of letters testa- 
mentary and of administration, and of orphan’s business, is 
founded on constitutional provisions, (Art. V, 3 9,) and is orig- 
inal, general, and unlimited.—Ikelheimer v. Chapman,........ 676 
5. Of probate court to order sale of personalty.—The jurisdiction of the 
probate court, to order a sale of the personal property belong- 
ing to a decedent’s estate, is derived solely from the statute, 
(Code, 23 1743, 1796,) and is special and limited; consequently, 
it has no jurisdiction to make an order of sale, on the petition 
of the administrator, which does not specify the purpose and 
object of the sale. (Sronz, J., dissenting.)—Ikelheimer v. Chap- 


JURORS, AND JURY. 


1. Struck jury—tThe court is not required (Code, 3 2264) to be 
active in assigning a struck jury, and is not bound to grant one, 
on demand of either party, unless the demand is made before 
the organization of the jury is entered upon.—McArthur v. 
Le | ener on s0c0nnap dudpidiene saa 75 
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JURORS, AND JURY—continuep. 


2. Waiver of trial by jury.—On notice and motion for a summary 
judgment between co-sureties, (Code, 3 2645,) if the defendant 
does not appear and make up an issue to be tried by a jury, the 
court may receive proof of the requisite facts, and render judg- 
ment without the intervention of a jury.—Irwin v. Scruggs... 516 

3. Same.—Although it is the better practice, when the probate 
of a willis contested, that the party desiring a trial by jury 
should make his application at the time the contest is interpos- 
ed, (Code, 3 1634 ;) yet his failure to make the application at 
that time does not amount to an implied waiver of the right, 
nor authorize the court to refuse a jury when demanded at the 
NN, TOMI iis. ode iwsis Sic eaeecbocsesess 525 








JUSTICE OF THE PEACE. 
See PieapING AND PRACTICE, 5. 


LACHES. 
See Lumrartions, Stature or, 10, 11,12. 


MortaacEs, 8. 
Trusts, 5. 


LANDLORD, AND TENANT. 


1. Estoppel against lessee from setting up invalidity of lessor’s title. 
The lessee of a ferry, when sued on the note given for the rent, 
is not estopped from setting up a want of title in his lessor to 
the franchise.—Milton v. Haden..............cceesecceccece 30 
2. Competency of landlord as witness for tenant.»In an action of 
forcible entry and detainer, commenced before the adoption cf 
the Code, against one who claims adversely to the plaintiff’s 
landlord, said landlord is not a competent witnes for the plaint- 
EY OIL o's iwe'v'e vase s S50 0066 0bbs 80h Se sasepee 541 
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LEGACY, AND DEVISE. 

1. Legacy held vested, and not contingent.—A will inthese words: “I 
give and bequeath ail my personal estate to my beloved wife 
and children, to be equally divided between them, share and 
share alike, to them, their heirs, and assigns, forever ; and my 
will is, that each child shall draw their share as they come of 
lawful age or marry,”—creates a vested legacy in the children. 
0s SME Re RW Gr kcoaeicnsccbisdcccncsccccees 461 

2. Same.—A bequest in these words, “It is my wish and desire, 
that all the lands which I own adjoining 8. may be held and 
retained by my executor, for the use and support of my wife 
and chiidren, together with two female slaves,” (naming them,) 
“all the household and kitchen furniture, and the stock of every 
description whatsoever, until my daughter Fanny Ann shall 
arrive at the age of sixteen years ; then to be sold, and the pro- 
ceeds equally divided between my wife and children, share and 
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LEGACY, AND DEVISE—continuepb. . 


share alike,”—creates a vested legacy in the children.—High’s 
Adan’t v. Wottey@ Bam’... . .<.s4 en es eee 709 
3. Same.—Under a bequest to the testator’s widow, during life or 
widowhood, and “upon the termination of her right, either by 
marriage or by death, that then all the remainder of the finally 
undevised perishable property be divided betweén” his young- 
est son and daughter, the children take a vested legacy. 
Tateeer v. THAME, oo ba Sok doh et ee A nsec teh veeeeen 645 
4. Bequest construed as not creating collective estate in widow and chil- 
dren.—Under a will, by which the testator first bequeathed and 
devised to his wife, “for her comfortable maintenance, and for 
the comfortable maintenance of her family, and to enable her 
suitably to educate her children,” a plantation, several slaves, 
and other personal property, “during her natural life or wid- 
owhood, or until my |his] children by her come of age or mar- 
ry ;” by another clause, devised to his youngest son the same 
plantation, describing it as “all that parcel of land hitherto 
specified and setapart for the use of my [his] wife and younger 
children, still allowing to his mother during her widowhood all 
that interest necessary for her maintenance and comfort ;” 
and, by a third clause, directed that his youngest daughter 
should be maintained and educated “ out of the proceeds of the 
property above described,” and, “ when she shall have come of 
age and married,” that she should be furnished with certain 
specified articles of personal property,—held, that these clauses 
did not create a collective estate in the widow and children... 645 
5. Assent of executor to legacy—Where slaves are bequeathed to 
the testator’s widow during life or widowhood, with a vested 
remainder to his two youngest children, and a further provision 
that, in the event of the death of either child before attaining its 
majority, “the survivor shall be sole heir or heiress,” an assent 
by the executor to the widow’s legacy is an assent to the legacy 
to the remainder-men, and to the interest which the survivor of 
them takes under the last provision..... oun SC Rkoa aR Oee De 645 
6. Same.—An executor’s assent to a legacy of slaves may be im- 
plied from his division of the slaves between tue two infant 
legatees, and his subsequent admissions that the slaves thus 
allotted belonged to the respective legatees, although he retain- 
ed the possession of them.—Cox’s Adm’r v. McKinney........ 461 
7. Action for recovery of legacy.—After an executor has assented 
to a legacy, and the period fixed by the will for its payment has 
arrived, the legatee, or, in case of his death, his persgnal repre- 
sentative, may maintain an action at law 125 the executor 
as SEEPS Or Prey ee eee Pe 461 
8. Payment of legacy by consent.—Where slaves are  bequciiliel to 
several children, each of whom is to receive his or her portion 
on attaining lawful age or marrying, it is competent for the 
executor, with the assent of all the parties interested, to make 
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LEGACY, AND DEVISE—continugp. 
a division among them before the time appointed by the will 
has arrived; and the fact that some of the children are then 
infants, render the division voidable only, and not void....... 461 
9. Debts chargeable equally on legacies—Where no fund is provided 
for the payment of debts, each legatee is bound to contribute 
ratably to their discharge—Colbert v. Daniel................. 314 
10. Bequest to married woman construed not to create separate estate. 
A clause in a will, bequeathing real and personal property to 
the testator’s several daughters, and directing that the respect- 
ive shares “shall vest absolutely in them and their respective 
heirs of their bodies forever,” does not create a separate estate 
in adaughter who was married at the date uf the will.——John- 
SN yn winning weds UE e'cics awe ess vee eeees 637 





LIMITATIONS, STATUTE OF. 

1. Statutory bar to suit for account—Six years, which is the statu- 
tory limitation to an action at Jaw for an account, likewise bars 
a suit in chancery for the settlement of partnership accounts. 
ee NIN NIN Tinie nin ei od veewontecnvies ceeds 134 

2. Waiver of statute by offer to account.—If the respondent, in his 
answer toa bill for an account, declares that “ he is now, and at 
all times has been, ready and willing to accounts” but insists 
that the balance on a proper accounting will be in his favor, 
and accompanies his answer with a plea of the statute of limita- 
tions, the plea is not waived by offer to account.............. 134 

3. Exception to statute, as to mutual accounts, and accounts between 
merchants —Accounts between the several members of a mer- 
cantile partnership are not within the proviso to the statute of 
limitations respecting “the trade of merchandise between mer- 
chant and merchant ;” but, unless all the items are on one side, 
they are mutual accounts, which the statute does not bar if one 
item is within the period of limitation...................... 134 

4. Sufficiency of subsequent promise to remove statutory bar.—A sub- 

sequent promise made after the commencement of the suit, or 

an admission in the answer of items of account arising after 

the filing of the bill, is not sufficient to revive a cause of action 

IE sitio ec b RAGS SOARES MUM R sadn e's enosseoeesese 134 

Same.—Where the debtor, on being reminded by a third per- 

son of a promise, made by him many years before, to pay the 

debt when he became able, replied, “ that whenever the notes 

were presented, he would make a satisfactory arrangement ; 

that the payment of the principal ought to be received as satis- 

factory, and that he wished him to so advise the creditor,” — 

held, that this was not sufficient to remove the bar of the statute 

of limitations —Pearson v. Darrington..............eeeeeee-. 227 

6. Effect of statute of limitations on joint cause of action.—The rule 
is settled in this State, that when the statute of limitations has 
effected a bar against one of several parties to a joint cause of 
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LIMITATIONS, STATUTE OF—contrnvep. 
action, all are barred. (Per Watxer, J.)\—Hunt v. Ellison.... 173 
7. Plea of statute of limitations to amended complaint—When an 
action is commenced before ‘the statute of limitations has 
effected a bar, and an amendment of the complaint is filed after 
the completion of the statutory bar, the statute is not a good 
plea to the amended complaint, since the amendment relates 
back to the commencement of the suit.—Bradford v. Edwards, 628 
8. Replication to plea of statute—In detinue by an administrator de 
bonis non, suing individually, a replication to a plea of the stat- 
ute of limitations of six years, averring that the defendant de- : 
rived title under an unauthorized sale by the administrator in 
chief, who was removed from the trust within less than six 
years before the commencement of the suit, is fatally defective 
on demurrer.—Williams v. Moore................eeeeeeeees 506 
9. Limitation of suit for redemption of mortgaged lands sold under 
decree of foreclosure.—The act of 1843, (Clay’s Digest 329, 3 92,) 
prescribing five years as the limitation to suits for the redemp- 
tion of mortgaged lands sold under decree of foreclosure in 
chancery, by “any person, not a party to the decree of sale, 
who shall claim under the mortgagor or grantor,” applies to a 
suit by the heirs and legal representatives of a purchaser from 
the mortgagors; and this, notwithstanding the failure to revive 
the suit against them, on the death of their ancestor before the 
rendition of the final decreee, renders the decree not binding on 
thom. (Per "WAtRen, 8.) ooo ocicciss ice vnnastaea ae nncecsinn 173 
10. Express trusts not affected by statute of limitations or laches. 
Neither the statutes of limitations, nor the doctrine of laches, 
can be invoked by an executor to shield himself from an ac- 
count for property held under an express and acknowledged - 
CO OTS Hee ns 6b a 0 oss nn cde cere nna ge beeen 314 
11. Dower not barred by statute of limitations, nor by staleness of de- 
mand.—The act of 1843, (Clay’s Digest, 329, 2 93,) limiting “all 
actions for the recovery of lands, tenements, or hereditaments,” 
to ten years after the accrual of the cause of action, does not 
apply to suits for dower ; nor is a court of equity authorized to 
treat a claim to dower as a stale demand, on account of the mere 
lapse of time short of twenty years, independent of other equi- 
table circumstances.—Owen v. Campbell..................-- 521 
12. Statute of limitations and staleness of demand, as applicable to bill 
in equity for distribution of estate.—A bill in equity, filed by the 
administrator of a deceased legatee, seeking a settlement and 
distribution of the testator’s estate in accordance with the pro- 
visions of his will, is not barred by the statute of limitations, 
nor canit be treated as a stale demand, whenit appears that 
the legatee died before the period fixed by the will for distri- 
bution had arrived, and that no letters of administration were 
granted on his estate until within a few days before the bill was 
filed.—High’s Adm’r v. Worley’s Adm’r..........eceeeeeeeees 709 
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MORTGAGES. 


1. When equity will declare absolute bill of sale a mortgage—A court 
of equity, in declaring a conveyance absolute on its face to be 
a mortgage, proceeds on the idea, that it would be a fraud to 
allow the grantee to hold the property discharged of the parol 
conditions or trusts which were attached to it by his consent; 
and requires the complainant to prove, either by the admissions 
of the answer, or by clear and convincing evidence, that the 
original transaction was at the time intended and understood by 
both parties as a mere security for the re-payment of money. 
6b oe aiedn anere edad Gms ed aiewdeeotees 
2. Competency of morigagee as witness for mortgagor—Under sec- 
tion 2302 of the Code, the mortgagee of an insured boat, whose 
debt has been paid by a sale of the boat, after she had been 
abandoned for a constructive total loss, and subsequently raised 
and repaired by the underwriters, is a competent witness for 
his mortgagor, in an action brought by the latter against the 
underwriters to recover for the loss.—Insurance Companies v. 
EEE. Set Se ee Peet eee ee eee eee os 


3. Constitutionality of redemption law.—The redemption law of 


1842, (Clay’s Digest, 502, 2 —,) in its operation upon pre-exist- 
ing morcgages, is not violative of the provisions of the State 
and Federal constitutions respecting laws which impair the 
obligation of contracts.—Bugbee v. Howard...............4- 
4. Proof of tender.—Where three witnesses testify to the amount 
tendered, each specifying a different sum, the complainant’s 
only witness, who was the agent by whom the tender was 
made, cannot be considered discredited by the other two, when 
no sufficient reason is shown for doubting his integrity, and it 
does not appear that any special circumstances existed which 
were calculated to impress the facts on the memory of the 
LG Fi Gi bn dV ein oil eR baie an hiks spe km pes oweeers i 
5. Equity of redemption not subject to levy and sale at law.—While 
the act of 1820, (Clay’s Digest, 350, 2 31,) providing that “the 
equitable title or claim to land or other real estate ” should “ be 
liable to the payment of debts, by suit in chancery, and not 
otherwise,” was of force, an equity of redemption in mortgaged 
lands could not be sold under execution at law against the 
mortgagor, issued on a judgment which was rendered after the 
law-day of the mortgage. (Changed by section 2455 of the 
Code.)—Paulling v. Barron, Meade & Co..... bk tstdeacoons 
6. Equity of redemption assignable by deed.—An equity of redemp- 
tion, after the law-day of the mortgage has passed, may be as- 
signed by the mortgagor by deed; and the assignee may assert 
Ee OP oie ivan dds ssn bpeccsccvpevccces 
7. Right of redemption not barred by judgment at law for waste—A 
judgment at law against the assignee of the equity of redemp- 
tion, in astatutory action of debt, for cutting trees on the mort- 
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MORTGAGES—continvueED. 


gaged lands, does not bar him from asserting his right of 
Fodomption i COME. .... os o4:0.00006dpbee ns bev eusick oneme giect 9 
8. Application to set aside sale under decree of foreclosure on account of 
fraud and irregularities—An application to the chancery court, 
to set aside a sale under a decree of foreclosure, at which the 
mortgagee himself became the purchaser, on account of fraud 
and irregularities, must be made within a reasonable time: the 
application in this case, being made after the lapse of thirteen 
years, when the land had greatly increased in value, and had 
passed into the hands of sub-purchasers, who had erected val- 
uable improvements on it, was refused, on account of the par- 
ties’ long acquaintance in the sale. (Ricz, C. J., dissenting.) 
Hunt's Heirs v. Ellinon’s Heira:... 5.6... 0.020 0s000 shennan 173 
9. Linitation of suit for redemption of mortgaged lands sold under 
decree of foreclosure—The act of 1843, (Clay’s Digest, 329, 3 92,) 
prescribing five years as the limitation to suits for the redemp- 
tion of mortgaged lands sold under decree of foreclosure in 
chancery, by “any person, not a party to the decree of sale, 
who shall claim under the mortgagor or grantor,” applies to a 
suit by the heirs and legal representatives of a purchaser from 
the mortgagors ; and this, notwithstanding the failure to revive 
the suit against them, on the death of their ancestor before the 
rendition of the final decree, renders the decree not binding on 
them: (Per Waren, J.),....0.00000si0000 cele nentes'ena tanned 173 
10. When judgment debtor, on decree for redemption, not entitled to 
writ of possession—Under a bill for redemption filed by a judg- 
ment debtor, if it appears that he was not in possession of the 
land at the time of the sale under execution, but that the pur- 
chaser was then holding possession of it under a claim of title 
from another, the court is not authorized, on decreeing a redemp- 
tion, to award a writ of hab. fac. pos.—Weathers v. Spears..... 481 


NOTICE. 


1. Constructive notice of pending suit—A purchaser at sheriff’s sale, 
pending a suit in chancery respecting the property, is charge- 
able with constructive notice of the equity asserted by the bill. 
Fanh V. Lavoaies, .. 5 <:s:iioghies dik inwliedns 44.0 Sbpe0% cite saemas 451 

2. When purchaser of accommodation paper is chargeable with notice. 
When a bill of exchange, accepted or endorsed for the accom- 
modation of the drawer, is presented for discount by him, the 
purchaser from him is affected with notice of the character of 
the paper.—Noble & Bro. v. Walker. ............ceceecceees 456 


PARTNERSHIP. 

1. What constitutes partnership—A contract by which defendant, 
as evidenced by his receipts, agreed to invest in Indian lands 
moneys advanced to him for that purpose by plaintiff, to repay 
the money with lawful interest, and to divide equally between 
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PARTNERSHIP—continvep. 
them the profits realized from the lands, is a mere contract for 
the loan of money, and does not constitute the parties partners 
inter sese—Smith’s Executor v. Garth...............0000000- 368 
2. Partnership accounts not cognizable at law.—In an action against 
a partnership on a promissory note, which was executed, on a 
change of partners in the firm, in consideration of the retiring 
partner's interest transferred to one of the remaining partners, 
it is no defense at law, that the payee had collected moneys due 
the firm which he failed to pay over or account for to the other 
partners.—Burney & Co. v. Boone............. cece eeeeeccees 486 





PLEADING, AND PRACTICE. 
I. Parties. 


1. Who is proper party plaintiff—Where a penal bond is condi- 
tioned for the performance of some act or duty, (as to make title 
to the purchaser of land,) or, in default thereof, for the refunding 
of money, the persons really interested may, (Code, 2 2129,) 
though they have not the legal title, maintain an action for the 
failure to refund the money, but not for the non-performance of 
the specified act or duty.—Skinner v. Bedell’s Adm’r.......... Ad 
2. Same.—Under section 2129 of the Code, the assignee or trans- 
ferree of a lost bond or note under seal may maintain an action 
on it in his own name, although the assignment or transfer was 
made after the loss of the instrument.—Glassell v. Mason..... 719 
3. When husband must sue alone—For the recovery of slaves be- 
longing to the wife’s separate estate created by deed, the right 
of action (Code, 3 2131) is in the husband alone, when it appears 
that no trustee was appointed by the deed, and that the hus- 
band had possession of the slaves for several years under the 
deed.—Pickens and Wife v. Oliver...... rrery Mecekeese ¥s 626 
4. When action lies not against wife—Under the provisions of the 
Code, (2 1987, 2131,) an action at law does not lie against a 
married woman, either before or after the death of her husband, 
to subject her separate estate created by deed to the payment 
of necessary articles of family supply.—Cannon v. Turner.... 483 
5. Change of parties plaintiff in action commenced in justice’s court. 
In an action commenced before a justice of the peace, in the 
name of Wm. H. Couch § Co. as plaintiffs, and removed by ap- 
peal to the circuit court, the names of the partners composing 
the firm being nowhere set out in the proceedings, the plaintiffs 
may declare in the circuit court in the name of Wm. H. Couch 
individually—Couch v. Atkinson.............. bowed seeeeees 633 


II. Dectaration, or CoMPLAINT. 

6. In action by husband and wife on note payable to wife as udministra- 
triz—In an action by husband and wife, on a promissory note 
payable to the wife as administratrix, the plaintiffs must be de- 
scribed in the complaint as husband and wife at the time the 
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PLEADING, AND PRACTICE—cont1nvep. 
note was given, or the complaint must show that they sue as 
administrator and administratrix, and that the note is assets in 
their hands: if the complaint shows that they sue as individu- 
als, and does not describe them as husband and wife, and does 
not allege to whom the note is payable,a note payable to the 
wife as administratrix will not authorize a recovery by them. 
A TING oi oc eee ie ER A Pit. se 30 
7. In action against husband and wife, under section 1987 of the Code. 
In such action, the complaint must aver the existence of a sepa- 
rate estate in the wife, both at the date of the contract, and at 
the commencement of the suit, and must describe it.—Ravisies 
ee eee ere re 599 
8. On promissory note, by payee against maker—A complaint in the 
form prescribed by the Code, (p. 551,) “ on promissory note, by 
payee against maker,” is suflicient to support a judgment by 
default.-Cumming v. Richards...............ceeeeceeeeeees 459 
9. Same, by assignee against assignor.—In an action on a promissory 
note by assignee against assignor, in the form given in the Code, 
(p. 552,) the amount of the note not being stated, the legal in- 
tendment is, that its amount is the sum which the plaintiff claims 
in the commencement of his complaint ; and a recovery cannot 
be had by the plaintiff on a note for a different amount.—Four- 
ee Pee Ty eer eer. Seer eS Gaede dee Cee Al 
10. In an action against county—In such action, if the complaint 
states that the “ plaintiffs claim of the defendant” a specified 
sum, “due by account on” a day certain, ‘‘for medicine fur- 
nished and medical services rendered ” to certain named per- 
sons; that said persons “ were residents of and in said county, 
and were all sick in said county at the time said services were 
rendered, and were in such destitute condition as to demand 
public charity and prompt attention, having neither money nor 
other property, nor friends to incur such expense ;” and that 
the claim was duly presented to the commissioners’ court of 
the county, properly proved and verified, and was disallowed 
by said court,—it is sufficient—Autauga Coanty v. Davis...... 703 
11. Inaction of forcible entry and detainer.—*“A certain house and lot 
in the city of Wetumpka in said county, in that part of said 
city known as ‘ Miller’s survey,’ being known as the east half of 
lot number 21 in said survey, on which is a house recently oc- 
cupied by Mrs. B. M. D.,”—held a sufficient description of the 
premises sued for.—House v. Camp............eeeeeeeeeeees 541 
12. Same.—An averment in the complaint, that the plaintiff “ was 
lawfully possessed ” of the premises sued for, “ was in posses- 
sion and claimed said premises as tenant under one B.M.D., _ 
and had been in possession of said premises for the space of six * 
months previous thereto,” is a sufficient description of plaintiff’s 
CBTATO. oc cece cc cc recccccectcce Sectcsesvceveuee tes menus 
13. How administrator must declare—In detinue by an administra- 
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PLEADING, AND PRACTICE—contiINnvED. 
tor, if the declaration does not aver that the slave sued for is 
assets of his intestate’s estate, or otherwise show that he sues 
in his representative capacity, the words “administrator,” &c., 
following the name of the plaintiff in the writ and the com- 
mencement of the declaration, are mere words of description. 
I NLD 5 cnt baud sAURRS hue iwv ad abi one a% 506 
14. Sume.—The words “as administrators,” following the names of 
the plaintiffs in the marginal statement of the parties,and in , 
the commencement of the complaint, without an averment of 
the intestate’s name, are mere surplusage, and do not indicate 
the character in which the plaintiffs sue-—Ikelheimer v. Chap- 
i necks chs hikes heb Ooee dake seco dukes eees 676 
15. Same.—An administrator, suing individually, may recover on 
proof of his intestate’s title, and of his own prior possession 
in his official capacity—Sims v. Boynton...................- 353 
-16. Same.—Under a complaint in detinue by an administrator indi- 
vidually, a recovery cannot be had on proof of title in his 
representative capacity to slaves of which he has never had 
the possession.—Cox’s Adm’r v. McKinney................2- 461 
NN INN sis ate hbk 6d 00d) g 4000 0:90 2 50 oan oe 676 





III. Orner Marrers. 


1%. Demurrer to defective replication to good and bad pleas.—A bad 

replication is good enough fora bad plea,and hence a demurrer 

to such replication should be visited upon the plea; but this - 

rule does not apply, where a defective replication is interposed 

to several pleas, one of which is good.—Williams v. Moore.... 506 
18. Waiver of amendment to objection of complaint.—After the plead- 

ings have been made up by consent, and a jury has-been select- 

ed for the trial of the cause, it is too late to object to the allow- 

ance of an amendment to the complaint ata previous term, 

although the minute entry of that term recites that the defend- 

ant excepted to the allowance of the amendment.—Felkel v. 

eee Se ee ee hee ee eee ren 25 
19. Bill of particulars.—An objection to the sufficiency of a bill of 

particulars, (Code, 4 2233,) when made on the trial, comes too 

late—Pryor v. Johnson......... DRM MIR eo as sscdeccevcess 27 
20. How to take advantage of variance——Under an exception to a 

general charge in favor of the plaintiff’s right to recover, the 

question of variance between the note declared on and that 

offered in evidence may be raised in the appellate court.—Mil- 

Pon m Miaden.....2:..0525 WAP OAS SE eee ere 30 
21. Time of service of summons——Where a summons is executed 

on the 8th day of the month, the cause stands for trial (Code, 

@ 2257) at the ensuing term of the court commencing on the 29th. 

Cumming v. Richards.............. i> Fewren sot uauvesvasees 459 
22. Presumption as to regularitu of service of summons.—Mere iden- 

tity of name will not, after judgment by default, authorize the 
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PLEADING, AND PRACTICE—continvep. 
appellate court to presume, for the purpose of reversing the 
judgment, that the sheriff who executed the summons on one of 
the defendants was a party to the suit..... oo is nikign «ee eaine aes 459 





See, also, Cuancery, II. 
Error AND APPEAL, II. 


PRESUMPTIONS. 


1. Presumption of ferry license from user for twenty years—The 
right to the exercise of a ferry franchise, when collaterally as- 
sailed, may be presumed from its uninterrupted use for twenty 
years ; and when the fact of such continuous user has been 
established, the presumption therefrom arising is not impaired 
by proof that there was no license or legislative grant of the 
franchise.—Milton v. Haden..... cm ole ws ae whee aioe ocesties 30 

2. Presumption of title to personalty from twenty years possession. 
Proof of the uninterrupted adverse possession of personal prop- 
erty for twenty years raises a prima-facie presumption of title 
and ownership, which can only be overturned by proof showing 
that such possession is not inconsistent with the plaintiff’s 
right, or explaining and excusing the long acquiescence on some 
other ground than original defect of title in the possessor. 
MoArtiver v. Oarrie’s. Admm'r..... ... 0:0 cgcnissec ens avsceeneaiad 

3. Presumption wm favor of validity of foreign judgment.—A tran- 
script of a foreign judgment, rendered by a court of general 
jurisdiction at a special term, and properly certified under the 
acts of congress, is prima-facie evidence of a valid judgment, 
although the record does not affirmatively show a compliance 
with the statutory requisitions authorizing special terms: the 
courts of this State will presume, in the absence of evidence 
to the contrary, that the requisitions of the statute were com- 
plied with——McLendon v. Dodge & McKay.............+4.- 491 

A. Presumption in favor of regularity of foreign probate. hie 
courts of this State will presume, in favor of the regularity of 
the foreign probate of a will, which was admitted to probate as 
a valid will of personalty, after the trial of an issue devisavit vel 
non, that there was a good and valid reason for the particular 
verdict and judgment rendered.—Thrasher v. Ingram........ 645 


REDEMPTION OF REAL ESTATE. 
See Mortaaggs, 3-10. 


SET-OFF. 

1. On assigned note—In an action on a promissory note, by a re- 
mote endorsee against the maker, a set-off against an intermedi- 
ate holder is not available ; sections 1530 and 1531 of the Code 
being, in this respect, substantially the same as the act of 1812. 
McKenzie v. Hunt & AndrewS.........ccesecccesecs coegece 404 


See, also, Cuancery, 14-17. 
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SHERIFFS. 

1. Amendment of return.—A sheriff may, by leave. of the court, 
amend his return on a writ in detinue, according to the 
facts, so as to make it show that his seizure of slaves under it 
was discharged, by order of the plaintiff’s attorney, before the 
slaves were seized under a second writ; and such amended 
return relates back to the time when it ought to have been 
made.—McArthur v. Carrie’s Adm’r.............ceeee eee eeess 

2. When assumpsit for money paid lies in favor of sheriff’s surety 
against defendant in execution—A sheriff’s surety, having paid a 
judgment recovered against him for his principal’s default in 
failing to return or make the money on an execution, may 
recover the money in assumpsit from the defendant in execu- 
tion, on proof of an agreement between the latter and the 
plaintiff in execution, pursuant to which the suit against the 
sheriff and his surety was instituted, to the effect that, if the 
money could be made out of the latter, the plaintiff would no 
longer pursue the defendant in execution.—Evans v. Billingley’s 
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SLANDER. 

1. Retraction of charge, and disclaimer.—-If the defendant, in slan- 
der, wishes to avail himself of the statutory privilege (Code, 
2 2221) of proving, in mitigation of damages, a retraction of the 
charge before suit brought, he must bring himself within the 
express terms of the statute: a public disclaimer by him, after 
suit brought, of any intention to charge plaintiff with the crime 
imputed by his words, is not admissible evidence, either in de- 
fense of the action, or in mitigation of damages.—Bradford v. 
ae ew Nbiee asked esse so ceetien'es ore Terr Te 628 

2. Evidence in mitigation of damages.—The fact that the defendant, 
in other conversations relative to the subject-matter of the 
slanderous words, spoke of the plaintiff in terms less offensive, 
or declared that he did not believe him guilty of the charge 
imputed to him, is not admissible evidence in mitigation of 


damages ............ »vés apes aeeome jaweses bh evs eENSs w5%s 628 


SLAVES. 
See Cuancery, 26. 


SURETIES. 

1. Contribution—Where a joint demand exists in favor of two 
sureties against their principal, which one authorizes the other 
to sue for in their joint names, agreeing to pay one half of the 
expenses; and the other afterwards compromises the suit, 
without the assent of his co-surety, he is liable to the latter for 
one half of the amount realized from the claim, unless he shows 
that the latter’s interest in the claim had been previously dis- 
charged or satisfied.—Robinson v. Brooks..... Rey ees 222 
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SURETIES—continvep. 

2. Motion for summary judgment.—A recital in the judgment entry, 
that the creditor “has at this time recovered a judgment 
against” the plaintiff in the motion, sufficiently shows that the 
motion was made in pursuance to the notice at the time when 
the creditor’s judgment was rendered.—Irwin v. Scruggs..... 

3. Waiver of trial by jury.—On notice and motion for a summary 
judgment between co-sureties, (Code, 3 2645,) if the defendant 
does not appear and make up an issue to be tried by a jury, the 
court may receive proof of the requisite facts, and render judg- 
ment without the intervention of @ jUry....... cece cece eens 


TRESPASS. 

1. When action lies against judicial officer —The general rule is, that 
a civil action does not lie against an officer for errors committed 
in the exercise of judicial functions; but there is an admitted 
exception to this rule, where the judicial officer of an inferior 
court not of record exercises an authority which is not within 
the scope of his jurisdictionCraig v. Burnett.............. 

2. When action lies against hirer of slave-—Trespass lies against the 
hirer of a slave, in favor of the owner, for injuries inflicted 
during the term by cruel and unreasonable whipping.—Hall v. 
a eee ee ee ee 

3. Waiver of right of action—The receipt by the owner of the 
hire for the entire term, with knowledge of the fact that the 
hirer had inflicted a cruel and unreasonable whipping on his 
slave, is not an implied waiver of his right to maintain trespass 
for the injury, though it would prevent a recovery by him for 
any consequent loss of the slave’s labor during the term...... 

4. Relevancy of evidence in mitigation.—In trespass by the owner 
against the hirer of a slave, the fact that the slave had resisted 
a third person, who attempted to arrest him as a runaway, is 
not admissible evidence for the defendant, when it is not shown 
that the fact had been communicated to him at the time of the 
SOR ONI. o.5 so 00 cs css cdencseedueseussecheebaenseas 


TRUSTS. 

1. Admissibility of trustee's declarations—The declarations of a 
naked trustee, having no interest, are not admissible evidence 
against him, when sued by a third person for the trust prop- 
erty ; but it is competent for ‘!:e plaintiff to show, by the declar- 
ations of the trustee himself, if celevant, that he is the real party 
in interest by transfer from his cestui que trust; and although 
such transfer may be avoided as to the cestuz que trust, the 
trustee cannot, while it is unavoided and subsisting, set up its 
invalidity to shield himself from the effect of his declarations. 
TRO. UO. 5 oc - cc ccscesbivaccesed cocccccmnabes ‘ 

2. Authority of husband, as trustee of wife, to submit to arbitration. 
Where lands are conveyed by deed to a married woman, for her 
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sole and separate use, and her husband is appointed by the 
deed “trustee to manage said property for the sole use and 
benefit of her and her heirs,” he has no power as such trustee, 
against the consent of his wife, to submit to arbitration a con- 
troversy with a third person who claims a right to cut timber 
on the lands.—Thomas v. JameS...............ccccecesecees 
3. Charge on trust estate not created by trustee—The wife’s sep- 
arate estate, created by deed, cannot be subjected in equity 
to the payment of services rendered under a contract with the 
husband, who was acting trustee, in ditching the lands belong- 
ing to such separate estate, even after the return of “no prop- 
erty found” onan execution against the husband.—Mulhall v. 
Latta RRh SL ehbe ce ee ase kos 6 0s vaeos 
4. Purchase by trustee enures to cestui que trust.—If a trustee buys 
in claims or titles adverse to the trust estate, the benefit of the 
purchase enures to the cestui que trust, on his election expressed 
within a reasonable time.—Wiswall v. Stewart & Easton..... e 
5. Laches in election bars cestui que trust—If the cestui que trust, 
when informed of the trustees’ purchase of an outstanding dis- 
puted claim, declines to consider the purchase as made on his 
account, and engages in a protracted litigation with them for 
the establishment of their legal title under the purchase, he 
cannot come into equity after the lapse of nearly six years from 
the purchase, after the action at law has been decided in favor 
of the trustees, and when the value of the lands has greatly 
increased, and have the purchase held to have been made for 
es sb Ceca Ki ks Shae aREKE SEY be ee anna enone 
6. Express trusts not affected by statute of limitations or laches.—Nei- 
ther the statute of limitations, nor the doctrine of laches, can 
be invoked by an executor to shield himself from an account 
for property held under an express and acknowledged trust. 
i I Eee ee eee ey ren 
7. Resulting trust in lands bought with loaned money.—A resulting 
trust does not arise, in favor of the lender, in lands purchased 
by the borrower with the money loaned, although the money 
was loaned for the purposes of being invested in lands, under 
an agreement that the profits realized from the investment 
should be equally divided between the parties.—Smith’s Ex’r 


8. When chancery court will compel execution of testamentary trusts 
in favor of slaves—Where an executor is directed by his testa- 
tor’s will to carry certain slaves to a non-slaveholding State for 
the purpose of emancipation, the chancery court here will 
recognize his authority to execute the trust, and, if he volunta- 
rily submits his administration to the court, might possess the 
power to enforce its execution; but the slaves themselves can- 
not enforce the execution of such trust; nor can they, after 
their removal by the executor to a non-slaveholding State, under 
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an agreement between the legatees and distributees of the tes- 
tator, maintain a bill here for the recovery of a pecuniary leg- 
acy, which the will directed the executor to deposit in a foreign 
bank for their benefit after their removal, when it appears that, 
prior to their removal, the executor had made a final settlement 
and distribution of the estate before the probate court, and had 
been discharged by its decree.—Hooper v. Hooper........... 669 


USURY. 


1. When legal interest is payable on usurious contract.—A party to a 
usurious contract, who seeks relief against it in equity, is re- 
quired to pay the principal and legal interest; but a different 
rule prevails as against a party who secks to enforce a contract. 
Woe @ BPG. ¥. Waders csicnsdis venwastus denne seen 456 


VENDOR, AND PURCHASER. 


1. Rights and remedies of purchaser —A purchaser of land has a 
right to demand a good title, and, after breach. may either pro- 
ceed for specific performance, or sue on his bond for title. 
OUT Fs PURI, oie noi Lgicig so dns dwree cate cae en 215 

2. Breach of title-bond—The vendor cannot defend an action on 
his title-bond, after eviction of the purchaser under title para- 
mount, by showing that he had a complete equitable title to the 
WOE 5s Sho abies ois ans Secb eats SERENR eet at eae ke 215 

3. Recoupment for rents and profits—In an action at law on a title- 
bond, to recover damages for a breach caused by a failure of 
the vendor’s title, the defendant cannot recoup for the rents and 
profits of the land received by the purchaser............... . 215 

4. Measure of damages to purchaser for fraud and failure of consid- 
eration.—The purchaser of a slave, when sued on the note given 
for the price, is entitled to reduce the recovery to the actual 
value of the slave, on proof that the vendor falsely represented 
the slave not to be addicted to running away, and that the slave, 
after remaining in his possession about two months, ran away 
without cause, and had never been regained ; but he cannot, in 
such case, claim exemption from the payment of the entire pur- 
chase-money, as for a total failure of consideration, when it 
appears that he never offered to rescind the contract—Ward 
v: Reyaolds, .... ..:c.. cates wags sos. 0s cn eee celeemiis 384 

5. When misrepresentation constitutes fraud.—If the vendor of land 
falsely represents his title to be good, when it is not; and the 
purchaser, relying on the misrepresentation, is thereby induced 
to enter into the contract,—such misrepresentation, though 
made under an honest mistake as to the sufficiency of the title, 
entitles the purchaser to have the contract rescinded in equity. 
| er er rer oe rr o'o sv 00 ee ee aeewaal 50 

6. Same.—If the vendor conceals a known and material defect in 
his title or incumbrance on it,and thereby induces the purchaser 
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to make the contract, this is a fraud, for which the purchas 
may claim a rescission of the contract in equity, though he has 
received a deed with covenants of warranty.—Prout v. Robert’s 
Ss iicks atabah AMO Anh pane) +6h RO bike dade eee Sen seys 427 

7. Abandonment of possession by purchaser.—If the purchaser has 
paid all or a portion of the purchase-money, or has made im- 
provements on the land more valuable than its use and occupa- 
tion, he is not required to abandon the possession, before filing 
his bill in equity for a rescission on the ground of fraud; but 
his retention of possession, under such circumstances, only 
renders him liable to account for the rents.—Bailey v. Jordan. 50 

8. Same.—When a purchaser of land seeks a recission of the con- 
tract in equity, on the ground of mistake, want of title, or 
defect of title, he is required first to abandon the possession of 
the land, unless its retention is necessary for his reimbursement 
or indemnity ; but, where fraud is the ground of his applica- 
tion, a different rule prevails.-—-Garner, Neville & Co. v. Leverett, 410 

9. Rents and profits—-The right to the rents and profits of the 
land, during the purchaser’s occupation, does not pass to an 
assignee of the notes given for the purchase-money ; nor can 
such assignee assert any right to them, when made a defendant 
to the purchaser’s bill for rescission, except through the agency 
Ee | ee 410 

10. Purchaser’s counsel fees not deducted from rents and profits —The 
purchaser is not entitled to a deduction from the amount of 
rents and profits during his possession; but the allowance of 
such a deduction by the chancellor is not available on error to 
an assignee of the notes given for the purchase-money........ 410 

11. Form of decree foreclosing vendor's lien.—In a decree foreclosing 
a vendor’s lien, it is not necessary that a day should be given 
to the defendant, beyond the date of the decree, within which 
he may pay the balance of the purchase-money due, and thus 
prevent a sale of the land; he has the right to pay the money 
at any time before the sale is made, although not expressly re- 
served to him by the decree.—Winter v. Rose............... 447 


Vv anode: 








VERDICT. 
See DerinvkE, 5. 


WILLS. 


1. Feme covert’s power to make will—A married woman, owning 
a separate estate, whether created by contract or by statute, 
may dispose of it by will.—-Mosser v. Mosser’s Ex’r.......... 551 
2. Instrument held will, and not deed—aA writing under seal, in 
form a deed of gift; executed by husband and wife; purport- 
ing to convey to their children, by the words “have given, 
granted, and bestowed, and, by these presents, do give, grant, 
and bestow,” all the real and personal property composing the 
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wife’s separate estate, “under the following restrictions, res- 
ervations, and conditions ;” reserving to the wife a life estate 
in all the property ; and further providing, “that the foregoing 
gift is to take effect” at her death, that her husband is to be 
appointed her executor, and that he “shall keep the property 
together for two years for the benefit of the children, until all 
of the estate can be wound up, when the said gifts are to be 
distributed,”—is a will, and not a deed..............ee000- 551 
3. Validity of will not affected by unnatural or inequitable dnjintiin 
of property.—The fact that a will makes an “ unnatural and in- 
equitable disposition ” of property does not, per se, destroy its 
validity, if executed by a person of sound and disposing mind 
ad at PEE EE ee et ee 551 
4. Nor affected by mistake—A “mistaken notion” on the part of 
the wife, that her husband intended to convert to his own use 
the property composing her separate estate, which induced her 
to make a will excluding him from all participation in her prop- 
OFty; GUOP BOURIOM SOCK Wily, ois wes ciccsdiccentaseetves 551 
5. Mental capacity of testator —Mental incapacity on the part of 
the testator, though produced by the use of medicines, is suffi- 
cient to invalidate his will—Stedham’s Heirs v. Stedham’s Ex’r, 525 
6. Burden of proof as to mental capacity of testator—When the 
validity of a will is contested in chancery, after it has been 
admitted to probate, on the ground of the testator’s mental inca- 
pacity and unsoundness, the burden of proof is on the contest- 
ing party.—Copeland v. Copeland........... a eee 512 
7. Evidence of insanity—The evidence in this case, relative to the 
testator’s mental condition, critically discussed by the chancellor, 
and held sufficient to establish unsoundness of mind......... 512 
8. Right of trial by jury.— Although itis the better practice, when 
the probate of a will is contested, that the party desiring a jury 
should make his application at the time the contest is interpos- 
ed, (Code, 31634 ;) yet his failure to make the application at 
that time does not amount to an implied waiver of the right, 
nor authorize the court to refuse a jury when demanded at the 
trial>—Btedham v. Btodbaie c's. <5. «onc Ms ee ieee chess tunel’s 525 
9. Admissibility of parol evidence in construction of will.—Parol 
evidence is not admissible in explanation of a patent ambiguity 
in a written will; as to show that certain words were intended 
by the testator to create separate estates in his daughters. 
Johnaon’s Adm'r Vv. JOMMBOM. . ..5 5 vac cc cas secs cr cceseegedss 637 
10. General rules of construction of wills—The general rules tor 
construing wills are, that effect must, if possible, be given to the 
intention of the testator, to be gathered from the whole instru- 
ment; that the general intent must prevail over the particular ; 
that clauses apparently conflicting must, if possible, be so re- 
cenciled as to make each one operative; and that,in case of 
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irreconcilable repugnancy, the latter clause shall prevail over 
the former.—Thrasher v.Ingram,..............6- eT 645 


11. Construction of will as to advancements.—A provision in a will, 
executed several years before the testator’s death, directing 
that his elder children, then at school, should account for the 
moneys that might be advanced for their education, does not 
render them liable for moneys advanced by the testator himself 
in his lifetime.—Colbert v. Daniel...............cccccccceeee 314 

12. Effect of foreign probate of will as evidence—The foreign pro- 
bate of a will assuming to pass personal property, which pro- 
bate contains nothing restrictive of its operation, so far estab- 
lishes the will,as to uphold the bequests contained therein. 
Ng od ad a hens sed cde se ee ecennandt 645 

13. When chancery court will compel execution of testamentary trusts 
in favor of slaves—Where an executor is directed by his testa- 
tor’s will to carry certain slaves to a non-slaveholding State for 
the purpose of emancipation, the chancery court here will 
recognize his authority to execute the trust, and, if he volunta- 
rily submits his administration to the court, might possess the 
power to enforce its execution; but the slaves themselves can- 
not enforce the execution of: such trust; nor can they, after 
their removal by the executor to a non-slaveholding State, under 
an agreement between the legatees and distributees of the tes- 
tator, maintain a bill here for the recovery of a pecuniary leg- 
acy, which the will directed the executor to deposit ina foreign 
bavk for their benefit after their removal, when it appears that, 
prior to their removal, the executor had made a final settlement 
and distribution of the estate before the probate court, and had 
been discharged by its decree.—Hooper v. Hooper........... 669 


WITNESS. 
1. Competency of mortgagee as witness for mortgagor.—Under sec- 
tion 2302 of the Code, the mortgagee of an insured boat, whose 
debt has been paid by a sale of the boat, after she had been 
abandoned for a constructive total loss, and subsequently raised 
and repaired by the underwriters, is a competent witness for 
his mortgagor, in an action brought by the latter against the 
underwriters to recover for the loss.—Insurance Companies v. 
| Trt eee eee .- 108 
2. Competency of agent as witness for principal—An agent, employed 
to procure lumber which his principal had agreed to furnish 
for the building or repairing of a church, is a competent wit- 
ness for his principal, under section 2302 of the Code, in an 
action brought by the latter against the master workman for a 
failure to perform the contract, although the defendant relies 
on the unsuitableness of the lumber as an excuse for his non- 
performance.—Moore v. Lea’s Adm'r...........seeeeeeeseee 375 
3. Competency of landlord as witness for tenant.—In an action of 
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forcible entry and detainer, commenced before the adoption of 
the Code, against one who claims adversely to the plaintiff’s 
landlord, said landlord is not a competent witnes for the plaint- 
Be ENV. OMIND so non evnccn ss Silne'eesinuwnedesak eee 
4. Competency of testator’s attorney as witness for will.—An attorney- 
at-law, who was employed by a married woman to file a bill for 
divorce and the removal of her husband from the control of her 
separate estate, and who holds her note for the amount of his 
fees, is a competent witness (Code, 32302) to sustain the validity 
of a will, subsequently executed by her, disposing of her sep- 
arate estate, and attested by said attorney—Mosser v. Mos- 
WE PO 6 a 5.6 508 65.6 i se ese es Oh nema seen 
5. Competency of prosecutrix in bastardy as witness—The mother of 
the alleged bastard is made a competent witness by the statute, 
(Code, % 3807,) and her competency is not affected by the death 
of the child before the trial.—Satterwhite v. The State........ 
6. Specific objection to competency of witness waives other objections. 
An objection to the competency of a witness, “on the ground 
of interest,” does not raise the question of his competency on 
grounds of public policy, or on account of his being the trans- 
ferror of the cause of action.—Insurance Companies v. Good- 


=I 


. Odjection to competency of deceased witness.—W hen the deposition 
of a deceased witness, which had been suppressed, is offered to 
prove what the witness had sworn on a former trial, the party 
against whom it is offered may object to it on account of the in- 
competency of the witness, although the deposition was offered 
by himself on the former trial—House v. Camp.............. 

8. Impeaching witness—-A party cannot be allowed to impeach a 

witness introduced by himself.—Griffin v. Wall............ os 
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